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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA
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a California General partnership,
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Plaintiff, SUMMARY JUDGMENT;
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Attorneys for  pofendant SHELL OIL COMPANY

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS,
a California General partnership,

Case No. 89-3738 WMB (Kx)

SHELL’S MEMORANDUM IN
SUPPORT OF MOTION FOR

Plaintiff, SUMMARY JUDGMENT ;
DECLARATIONS IN SUPPORT;
AND, EXHIBITS

V.

SHELL OIL COMPANY, a corporation
and DOES 1 through 50,

DATE: MAY 7, 1990
TIME: 10:00 A.M.

PLACE: COURTROOM 9
Defendants.

el e e el el M e N P sl P o st et

Defendant Shell 0il Company (hereinafter “éHELL") fiies
this memorandum in support of its motion for summary Jjudgment
on each and every claim asserted against it by Plaintiff
Hamilton Dutch Investors (hereinafter "HAMILTON DUTCH"). As
will be shown herein, each and every claim asserted by
HAMILTON DUTCH 1is barred by the statute of limitations, and
SHELL is entitled to judgment in its favor as a matter of
law. |
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INTRODUCTION

1. This case arises out of the failed sale of an office
building and grounds located at the intersection of South
Hamilton Avenue and Del Amo Boulevard in Torrance, California.
The office building sits on the south east corner of what was,
at one time, the United States Government Rubber Making

Facility, Plancor 963. From 1943 until 1955 the facility was

operated on behalf of the United States by various operators

including: Goodyear, Uniroyal, Dow Chemical Company, and
SHELL. In 1955 SHELL purchased the entire facility from the
United States and operated it until 1972. SHELL closed and
sold the facility in 1972. On October 28, 1976 Cadillac
Fairview acquired the, then, unimproved and partially cleared
land that had been the site of the facility. At least as
early as February 24, 1981, Cadillac Fairview discovered that
hazardous wastes allegedly had been disposed of on the site of
the facility. On December 9, 1983 Cadillac Fairview filed an
action before this court for damages arising out of its
discovery. See cadillac Fairview / cCalifornia, Inc. v. Dow
Chemical Co., et.al. and related cross actions, U.S.D.C. Civil

No. 83 7996 MRP.

2. Cadillac Fairview sold various developed and
undeveloped lots on what had been the facility, including Lot
62 which is the subject of this case. After a series of

interim owners, HAMILTON DUTCH INVESTORS acquired Lot 62 of
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Tract 4671. It was already improved with the office building
that is the subject of this action. As part of an attempted
re-sale of the building HAMILTON DUTCH allegedly rediscovered
what CADILLAC FAIRVIEW had known since 1981, the property was
contaminated by hazardous materials. HAMILTON DUTCH filed the
within action (in state court) on March 15, 1989 alleging

trespass, breach of easement, and nuisance.

3. HAMILTON DUTCH is charged, as a matter of law, with
the knowledge of its predecessor in title, Cadillac Fairview,
of the existence of hazardous waste on its property. That
knowledge, acquired by Cadillac Fairview in 1981, started the
running of the statute of limitations on each claim for injury
to the property. Accordingly, the time in which to bring the
within causes of action against SHELL expired on February 24,

1984, five years before commencement of the within litigation.

II

STATEMENT OF THE FACTS '

4, On October 28, 1976 the real property that is the
subject of this 1litigation was a part of a larger parcel
acquired by Cadillac Fairview. Exhibit 2, page . The real
property had been a part of Plancor 963, a United Stafi.e's
Government Synthetic Rubber Plant opened in about 1943.
Exhibit 3, page 36, para. 15. SHELL owned the plant between

1955 and 18972. Benzene was used as a chemical component of

styrene (in turn a component of synthetic rubber). Benzene
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reached the styrene plant via pipeline. Tymstra Declaration,
pages 18-20. The benzene pipeline was taken out of service
as part of the shut down of the plant in 1972. Penland

Declaration, pages 16-17.

5. At least as early as February 24, 1981 cadillac
Fairview knew that the property was contaminated by hazardous
waste. Exhibit 3, pages 39-45, paras. 22-26 and 33. on
December 9, 1983 Cadillac Fairview filed U.S.D.C. Civil No. 83

7996 MRP alleging inter alia, that the property had been

contaminated with hazardous wastes as a result of the

operation of the synthetic rubber plant. Exhibit 3.

6. By report dated June 15, 1984 Cadillac Fairview was
informed that the ground water at the Plancor site contained
significant concentrations of benzene, ethyl benzene, angd
toluene. Further Cadillac Fairview was informed that the
water table surface beneath the overall site slopes gently to
the south-southeast and that because the gradient'is so small,
slight changes in 1local groundwater levels may change the

direction of ground water flow. Exhibit 4, pages 61-65.

7. On or about March 4, 1987 HAMILTON DUTCH acquired fee
title to a parcel of the real property that had been part.;f
the plancor site owned by Cédillac Fairview. Exhibits 1, page
21, and Exhibit 2, page 27. The real property is described as
Lot 62 of Tract 4671 and is commonly known as 20221 South

Hamilton Avenue, City of Los Angeles, County of Los Angeles,




LAW OFFiCHe
KELTNER & SCHREIBER, Inc.

12100 WIiLSHIRE BOUIEVARD

suite 700
LO® ANGELES, CALIFORNIA 800253-7199

(213) 8sg0-3B888

TELEPHONE
[ [

[
~2

O© O 2T O o b A M H

o
H O

’..—l '.J '.J
w > (3} o

O

™) n Do [ [
[4Y] b4 (@] e} m

o
(W2}

25

26
27
28

State of California. Exhibit 1, page 21. HAMILTON DUTCE
tﬁrough a report prepared for its counsel learned that soil
samples on the property taken from the capillary fringe just
above the water table contained benzene, ethyl benzene andé
toluene. Exhibit 5, pages 61-65. Those are the same
contaminants reported in 1984 to HAMILTON DUTCH’s predecessor

in title, Cadillac Fairview, again at the ground water level.

Exhibit 4, pages 61-65.

ITI

ARGUMENT

A. HAMTITON DUTCH’S CAUSES OF ACTION FOR TRESFASS

NEGLIGENCE, AND STRICT TJIABILITY ARE BARRED BY

STATUTE OF LIMITATIONS

8. HAMILTON DUTCH’s first cause of action 1is for
trespass. HAMILTON DUTCH alleges that SHELL permitted toxic
substances from its pipelines to énter the HAMILTON DUTCE
prcperty. Exhibit 6, page 79, para. 9. HAMILTON DUTCH'’s
second cause of action is for negligence alleging that SHELL's
negligence allowed toxic substances to enter HAMILTON DUTCH’s
property and cause injury to it. Exhibit 6, page 81, paras.
17 - 19. HAMILTON DUTCH’s third cause of action iS for strict
liability for injury to its property. Exhibit 6, page ,

paras 20 and 23.

9. "within three years: * * * * * (b) An action for
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trespass upon or injury to real property * * *" ghall be

commenced. Calif. Code cCiv. Proc. Section 338 (b). The

three year statute of limitations is applicable to HAMILTON

DUTCH’s first, second and third causes of action.

10. Statutes of limitation were created to prevent the
assertion of stale claims. California and federal courts

have held:

Statutes of 1limitation, 1like the equitable
doctrine of laches, in their conclusive effects are
designed to promote justice by preventing‘surprises
through the revival of claims that have been allowed
to slumber until evidence has been lost, memories
have faded, and witnesses have disappeared. The
theory is that even if one has a just claim it is
unjust not to put the adversary on notice to defend
within the period of limitation and that the right

to be free of stale claims in time comes to‘prevail

over the right to prosecute them. Order of Railroad

Telegraphers v. Railway Express 2gency, Inc., 321

U.S. 342, 348-349, 88 L.Ed. 788, 64 S.Ct. 582

(1944) . |

11. HAMILTON DUTCH may argue that they did Aot
"discover" the presence of toxic substances in the capillary
fringe just above the groundwater table until 1988. However,

Cadillac Fairview’s prior knowledge that the site contained

concentrations of benzene, ethyl benzene, and toluene . are
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imputed to HAMILTON DUTCH for purpcses of the statute of

limitations.

12. In Bradler v. Craig, 274 Cal.App.2d 466, 79
Cal.Rptr. 401 (1969) plaintiffs alleged that at the time they
purchased their home in 1966 they were unaware of defects in
the grading, and that there was nothing apparent that would
put them on notice of any defective condition. The grading
occurred in 1948. Plaintiffs further alleged that in 1966
they discovered damage caused as a direct and proximate result

of negligent grading. Id. at 469-470.

13. The defendant developer demurred to plaintiff’s
complaint arguing that the action was barred by the three year

statute of limitation (then Calif. Civ. Proc. Code section 338

subd. 2). The trial court sustained the demurrer and

plaintiffs appealed.

14. The Court of Appeal affirmed and held plaintiffs‘
claim to be barred:

* * *x unless plaintiffs can bring themselves
within the Jjudicially developed exception that in
"[a]ctions based on progressively developing or
continuing wrongs where nature and extent or
permanence of the hafm are difficult to discover"
the running of the statute is postponed "until the
time of discovery of (or opportunity to discover)

the facts." Id. at 471.
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15. The court rejected plaintiffs’ argument that they

did not discover the negligence until August 1966 by noting:

Knowledge or notice of defects or damage that

came to the attention of their predecessors in

interest would be imputed to plaintiffs as of the

date thereof. * * * If there was damage as a result
of such defects and such damage met the test of
Oaks, the statue would commence tc run. Id. at 472.

[Emphasis added.]

[The court in Oakes v. McCarthy Co., 267 Cal.App.2d 231, 255,
73 Cal Rptr. 127 (1969) held that "A cause of action for
consequential damages resulting from an underground trespass
does not arise until there is surface damage which would put a

reasonable man on notice.")

16. In the case at bar HAMILTON DUTCH’s predecessor in
title, cCadillac Fairview, knew as early as February 24, 1981
that hazardous waste was present on the property. At least as
early as June 15, 1984 Cadillac Fairview was on notice that
the ground water at the site contained significant
concentrations of benzene, ethyl benzene, and toluene.
HAMILTON DUTCH alleges that its portion of the Cadiflac
Fairview site is contaminéted by the same toxic substances.
The substances found in the capillary fringe just above the

ground water are the same substances known by Cadillac

Fairview to be in the groundwater on June 15, 1984. The
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contamination had clearly come to the attention of Cadillac
Fairview, HAMILTON DUTCH’s predecessor in title. That
knowledge that came to the attention of Cadillac Fairview is
imputed to HAMILTON DUTCH. Bradler v. Craig, 274 Cal.App.2d
466, 472, 79 Cal.Rptr. 401 (1969). The statute commenced to
run when Cadillac Fairview had notice or knowledge. Whether
that was in 1981 or in 1984 makes no difference. HAMILTON
DUTCH did not file the within action until March 15, 1989.
HAMILTON DUTCH’s causes of action for alleged injury to its
property became barred by the statute of limitations at the
latest on June 15, 1987, a full 21 months before Plaintiff

commenced the instant litigation.

17. SHELL is entitled to judgment in its favor and
against HAMILTON DUTCH on Plaintiff’s first, second and third
causes of action for the reason that the statute of limitation
expired at the latest on June 15, 1987 and the instant action
was not filed until March 13, 1989. Calif. CivT Proc. Code

)

Section 338(b).

B. HAMILTON DUTCH’S FOURTH CAUSE_OF

ACTION FOR BREACH OF EASEMENT IS BARRED BY

THE STATUTE OF LIMITATIONS.

18. HAMILTON DUTCH alleges in its fourth cause of action
that SHELL breached its obligations under its written reserve
of easement by allowing a toxic substance to leak under the

property. HAMILTON DUTCH’s fourth cause of action sounds in
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contract. An action founded upon any obligation founded upon

an instrument in writing is four years. Calif. Civ. Proc.

Code Section 337. "The cause of action for breach of contract
ordinarily accrues at the time of breach, and the statute
begins to run at that time regardless of whether any damage is
apparent or whether the injured party is aware of his right to

sue." 3 Witkin, california Procedure (3rd ed.), Actions,

Section 375, page 402.

19. In the case at bar, Shell ceased to use the pipeline
in 1972. (See the Tymstra and Penland Declarations.) SHELL
breached its obligations, if at all more than four years
before the instant litigation was filed (March 15, 1989).
HAMILTON DUTCH’s claim for breach of easement, a claim founded
on an instrument in writing, is barred by the four year
statute of limitations for the reason that it was filed more

than four years after the 1last date when it could have

accrued. Calif. Civ. Proc. Code Section 337.

C. HAMIITON DUTCH FATILS TO STATE CILATIMS
UPON WHICH RELIEF CAN BE GRANTED IN TITS
PURPORTED CAUSES OF ACTION FOR NUISANCE.
}
20. HAMILTON DUTCH’s fifth cause of action is
purportedly for private ’nuisance arising out of SHELL’s
alleged contamination of HAMILTON DUTCH’s own property.
Exhibit 6, page 85, para. 33. HAMILTON DUTCH’s sixth cause of

action is purportedly for willful and malicious maintenance of

=10~
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a nuisance by SHELL on HAMILTON DUTCH'’s own propérty. Exhibit
6, page 86, paras. 36 and 37. HAMILTON DUTCH’s allegations
are defective when combined with the finding of the alleged
contamination in the Northwest corner of the property (Exhibit
5, pages 68 and 74) for the reason that the owner of lané
upon which a nuisance exists cannot file a claim against a

third party for nuisance.

21. HAMILTON DUTCH alleges that it is the owner in fee
simple of the land upon which the alleged nuisance exists. It
further alleges that SHELL’s contamination of HAMILTON DUTCH’s
property interferes with and impairs its beneficial use of the
Exhibit 6, pages 78 and 85, paras. 5 and 33.

property.

Nuisance is the unreasonable use of one person’s real property

to the detriment of a neighbor’s property. See Cal. Civil
Code Section 3479. "It 1is the general rule that the

unreasonable, unwarrantabkle or unlawful use by a person of his

own property so as to interfere with the rights of other is =

nuisance (66 C.J.S., Nuisances, section 1, p. 727)."
Hutcherson v. Alexander, 264 Cal.App.2d 126, 130, 70 Cal.Rptr.

366 (1968).

22. Restatement of Torts 2d., Chapter 40, section 8212
_ \

et. seg. , pages 83 through 179 contains an extensive

discussion of nuisance, but does not once indicate that
landowner may bring an action to abate a nuisance on his own

property. Restatement of Torts 2d. at section 840A specifies

that when a person sells land, his liability for nuisance is

-11-
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cut off as soon as the purchaser has had a reasonable

opportunity'to discover the condition and abate it.

23. Finally, of course, HAMILTON DUTCH alleges that the
nuisance creates an injury to its land. Again, the statute of
limitations for injury to realty is three years. Cal. Civ.
Proc. Code Section 338(b). The statute of limitations begins
to run on a '"nuisance"™ from the first intrusion, but
repetitive intrusions cause the statute to again commence as

to each such repetition. Nestle v. City of Santa Monica, 6

cal.3d. 920, 937, 101 Cal.Rptr. 568 (1982).

24. In the case at bar HAMILTON DUTCH affirmatively
alleges that the toxic contamination is on its own property.
Nuisance is the unreasonable use of one’s own property to the
detriment of another that is a nuisance. Hutcherson v.
Alexander, 264 Cal.App.2d 128, 130, 70 Cal.Rptr. 366 (19568).
There is no allegation that SHELL is maintaining a nuisance on
its own property. The uncontested evidence shows that SHELL
idled its benzene pipeline in the area in 1972. HAMILTON
DUTCH’s predecessor knew of benzene and other toxic substances
on the property in question not later than 1984. The statute
of limitations of three years runs from the first intrusion

: |
HAMILTON DUTCH is

(here, arguably 1972, 1981 or 1984).
charged with the knowledgé of its predecessors. Bradler v.
Craig, 274 Cal.App.2d 466, 70 Cal.Rptr. 401 (1969). The
statute of limitation, assuming that HAMILTON DUTCH can even

state a cause of action in nuisance, ran at its latest in June

-12-
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1987, well before the within matter was filed on March 13,

1989.

Iv

CONCLUSION

25. Defendant SHELL OIL COMPANY is entitled to Jjudgment
in its favor as a matter of law on each and claim asserted by
Plaintiff HAMILTON DUTCH INVESTORS for the reasons that each
claim is barred by the applicable statute of limitations and
for the reason that the complaint fails to state a cause of

action for nuisance in its fifth and six causes of action.

Respectfully submitted,

KELTNER & SCHREJ}BER, INC.
/I
By 4 :

MARK SCHREIBER
Attorneys for Defendant
SHELL OIL COMPANY

DATED: April 10, 1990

\

-13-
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DECLARATION OF MARK SCHREIBER

I, MARK SCHREIBER, declare:

1. I am a competent person over the age of 18 years and
make this declaration based upon my person knowledge. 1f
called as a witness at trial or at hearing of the within
motion I could competently testify to each of the matters set
forth herein.

2. The document attached hereto as Exhibit 1 is a true
and exact copy of document number 87 327523 recorded in the
Los Angeles County Recorder’s office on March 4, 1987.

3. The document attached hereto as Exhibit 2 is a true
and exact copy of document number 1135 recorded in the Los
Angeles County Recorder’s office on October 29, 1976.

4. The document attached hereto as Exhibit 4 is a true
and exact copy of the indicated pages from the Dames & Moore
report on the Cadillac Fairview site which was a part of the
old Shell Chemical Plant. The repocrt was prepared for counsel
to Cadillac Fairview and was provided to ccunsel for Shell 0il
Company by Cadillac Fairview’s attorneys.

5. The document attached hereto as Exhibit 5 is a‘true
and exact copylof the draft EMCON report on the properﬁyvat
issue in this litigatién. It was authenticated at the
deposition of its author Mike Wolff, but the transcipt of his
deposition is not yet available.

6. The document attached hereto as Exhibit 6 is a true

and exact copy of the First Amended Complaint as served on

-14-
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Defendant Shell 0il Company by Plaintiff Hamilton Dutch

Investors.

I declare under penalty of perjury of the Laws of the
United States of America that the foregoing is true and
correct;

Executed at Ios Angeles, California this 12th day of
April, 1990.
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sPAGE BELOW FOR FTILING STAMP INLYY
ECWIN C. SCHREIBER

LAW OFFICES
KELTNER & SCHREIBER, INc.
" 1R100 WILSHIRE BOULEVARD
sSufrrte 700
LOS ANGELES, CALIFORNIA 90028-7199
TELEPFHONE (213) 820-3888

Attorneys for Defendant

TNITED ETATLS DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS,
a California General partnership,

Case No. 893738 WMB (Kx)

DECLARATION OF J.M.

)
%
Plaintiff, ) PENLAND
)
V. )
_ )
SHELL OIL COMPANY, a corporation )
and DOES 1 through 50, )
' )
Defendants. )
)
I, J.M. PENLAND, declare:
1. I am a competent person over the age of 18 years ani
make this declaraticn based apon my perisovnal klnowledge. Iz

called as ‘a witness at trial, I could and would competently
testify to each of the matters set forth herein.

2. From 1964 through and including 1972 I was corrosicn
engineer with Shell 0il Co. - West Coast Pipelines. ' The
pipelines running from Shell Dominguez refinery to the Shell
Chemical Plant were within my Jjurisdiction. ¥y

-

responsibilities included external cathodic protection oI

-16-




LAW OFFICES
KELTNER & SCHREIBER, INc.

12100 WILSHIRE BOULEVARD

suiTe 700
LO8 ANGELES, CALIFORNIA S8002B-7199

TRLEPHONE (R13) BR0-3888

O 0O 2 O o N D M
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those particular pipelines, numbered 1 through 8.

&

distinctly remember those lines.

3. It is my memory that thecse lines were idled in or abocs
1972 as a part of the shut down of the Shell Chemical Plant i=
Torrance, California. In 1972 it was Shell's practice t=
flush idled 1lines with water and fill those lines wit®
inhibited water. Inhibited water is water that contains a=
anti corrosive.

4. From 1964 through and including 1972 I don't believe
that there were any leaks in pipelines 1 through 8 due to
corrosion breaks.

5. As part of my responsibilities any leaks in thte
pipelines due to external damage would have been brought to mv
attention. I was informed of no such external damage tha:
caused a break or leak in the pipelines;

I declare under penalty of perjury of the Laws of tke
United States of America that the foregoing is true ar3
correct.

/0;/’;5 6/‘6 o

Executed at ,California this

£ 77 day of /s prof , 1990.

.3 .M. Penland

Penland.decla

-17-
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PACE 3ELOW 7ORB FILING STAMP OGNID

ECWIN CE'SCHREIBER

LAW OFFiC
KELTNER & SCHREIBER, INC
12100 WiLSHIRE BOULEVARD
Surte 700
LOS ANGELES. CALIFORNIA SOORS-7199
TousewoME (213) 820-3888

Attorneys for Defendant

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS, Case No. 893738 WMB (KI)

a California General partnership,
DECLARATION OF FRANCIS

)
)
L )
Plaintiff, ) TYMSTRA
)
v. )
)
SHELL OIL COMPANY, a corporation )
and DOES 1 through 50, )
)
Defendants. )
)
I, FRANCIS TYMSTRA, declare:
1. I am a competent person over the age of 18 years az=d

-

make this declaration based upon my personal knowledge. £
called as a witness at trial, I could and would competently
testify to each of the matters set forth herein.

2. From 1955 through and including 1972 1 =S
Department Manager of the Styrene Plant at Shell Chemical
located in Torrance, California. By training, education azd
experience I am a chemist.

3. As Department Manager of the Styrene Plant t=e

-18-
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11
12
13
14
15
16
17
18
19

21
22

24

89

26
27
28

pipelines running from Shell Dominguez refinery to the Styrene
Plant were within my jurisdiction. I distinctly remember the
benzene line that brought benzene to the styrene plant. 4.
From 1955 through and including fhe period in 1972 that the
plant was still in operation I do not recall that there were
any leaks in the benzene line that were reported to me. 2s
Department Manager of the Styrene Plant all leaks would have
been reported to me. Further, I do not recall being informed
of any damage from external sources to the benzene line.

5. The line bringing benzene to the styrene plant ﬁ;%%ﬁ
pressure tested at regular intervals.

6. By way of background, benzene is used to make
styrene. It is not used in the making butadiene. Highly
simplified the process is as follows: prcpane is cracked tz
make ethylene; ethylene combined with benzene makes
ethylbenzene; ethylbenzene when treated with a catalyst
becomes styrene.

7. Benzene is not a component of‘butadiene. There wers

no benzene tanks at the butadiene facility. .

~N

NOONN NN NN N N
NOONNN NN N N N
NOONNNN NN N
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8. It was Shell’s practice to idle 1lines by cleaning
them and then filling them with inhibited water. Inhibites

L

water 1is water combiner‘with an anti-corrosive. I do nec=

believe that benzene is a component of inhibited water.

I declare under penalty of perjury of the Laws of tk=
United States of America that the foregoing is true ans
correct.

Executed at /(D[n,(' ,California this

Z—M aay ot __ W s p,gﬁv , 1990.

<F"”—7
Wakl VW4

—

FRANCIS TYMSTRA

Tymstra.decla

-20-
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STATEMENT OF PARTHERSMIP

The undersigned, partners of Ramiltoa Dutch investors,
declare that:

(a) Hamilrton Dutch Investors is & partnership:

(b} The name of this partnership ix Bamilte:s Dutch
inves:ors;

{c) The names of the partners are Eugene S. Rosenteld,
Hovard Mann, and Steven A. Berlinger:

(d) The par:ners aamed in this slatement are ali ‘e
partners: and

(e! MHoward Mann, Bugere S§. Mosenfeld and Steves A.
Perlinger may not convey (as defined in seciion 150:C.8:d) ot
Caiifornia Corporations Codei title %o rea. propery siast:ng
the partnershiy name by conveyarce execys in the pATITETSILP
name, vithout the wri:ien consert of all che OIner riners, pro-
vided that any agreement, deed, deed o!l trus:, oOr othr - MBS
men' thus apcroved, may be executed in the par:sersh:; oame . by
Mowvard Wann, acting sione, or Rugene senle.d and Steves

linger, acting joimtly.

\

T8 st

ghm . Californie.

—

——

-
LL
ré manr.

Steven A, Ber..mger

111:6722/16
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The undersigned, each for himself, declares zhat:

T am purincr in the partnership named in the above
statement of perthnership, and that statement of partnesskip is
true of my own knovledge.

1 deciar= under pensi:y of perjury that the above is
true and rrect and thag this dec.araticn was exe-jtecd o

Pebruary , 1987, at __ 2 YALNA . 9.1.1(0.-::1..
'

A4
STATE OF CA_IFORNIA

)
) $8.
coumTY OF L5 &;g&f )

On tais/ y ot BAv.age . 197, before me. the
undersigned, a Botary Pubiic in and for sa1d County amd Stave.
persoi ally appeared TUGENE §. ROSDNFELD, personaily imowr c &
or pruved to Se On the Desis of zatimfacrory evidence tC be *Se
person whose same is subscribed to the within iastramen: and
ackroviedged to se that he exacuted the same.

WITHESS By hond and official ses..

lic for/the State
of California




STATE OF CALIFORNIA

COUNTY OF ZI_-L‘{L‘L/{/ __

unders:gnec, & Notary Public ir

persona.ly appeareC HOWARD MANN, peTsota.ly

vc me O the bDas:s of sat:sfa~rory ev.de~e
whose naze s SuDSCribe2 *o tne yittIn TS T me
edoed tu me that he exesucel Ine SaA.

W!TNESS =y nani and il :al

STATE CF CALIFORN A

COUNTY

}
:

rary Pl vsoarm L se.z ' T
3 2. a ec STEVEN A, BERLINILF. re-s- s,
A 5 BT or proved . the Das:s ~! 8% istd e
perscT whoge [.ame s E.D, ©.DEZ tT the w.lT.7
aczrov.ecged C B INAt Ne ere.UIEC ne sars,

WITRESS my hard and O!lilial sea..

(INDA BATA
T P - ‘: N-cary Pur.. 15
v Wl TAATY . A .
-...;--;..;l-l‘ ~f Cal.?>rcia

OFFICIAL SELAL | ' {I:A’_‘;/:' ./‘

ceThrare

i
|
i
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WALD, BARKRADER & ROSS
Thomas BE. Truitt

J. Brian Molloy

Mary Duffy Becker

1300 Ninetesenth Street, N.W.
Wasnington, D.C. 20036
Talephone: (202) 828-1200

IRELL & MANELLA

Thomas W. Johnson, Jr.

1800 Avenue of the Stars, Suite 900
Los Angeles, Califormia 90087

Telephone: (213) 87%-2600 or 277-1010

Attorneys for Plaintiff
Cadillac Fairview/California, Inc.

FILED
DEC 91583

CLERK, U. S DISTRICT COURT
cSrERE BicTRiCT OF CaLIFORN

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFCRNIA

CADILLAC FAIRVIEW/CALIFORNIA,
a Califormia corporation,

INC.,

Plaintiff,
v.

DOW CEEMICAL CO., a Delaware corpo-
ration, SEELL QIL CO., a Delaware
corporation, INTERNATIONAL PRCPERTY
DEVELOFMENT CO., a California corpora-
+ion, CC&F WESTERN DEVELCPMENT COC.,
INC., a California corporation, CABCT,
CAROT & FORBES INTERIM CO., INC.,

a Massachusetts corporation, WILLIAM
RUCKELSEAUS, Administrator of the
Environmental Protection Agency of the
United States of America, GERALD P.
CARMEN, Administrator of the Genera
Services Administration of the United
States of America (successor-in-
interest to Defense Plant Corporation,
Reconstruction Finance Corporation and
the Federal Facilities Corporation),
UNITED STATES OF AMERICA, PETER RANK,
the Director of the State Department
of Health Services of the State of

EXHIBIT 3

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

s3 7996 (T (.

No.

COMPLAINT FOR DECLARA-
TORY AND INJUNCTIVEZ
RELIEF AND DAMAGES
UNDER THEE COMPREEENSIVE
ENVIRCNMENTAL RESFCNSE,
COMPENSATICN AND
LIABILITY ACT COF 138C
AND OTEER FEZDERAL
STATUTES, DECEIT,
BREACE OF WARKRANTY,
PUBLIC NUISANCE, TLTRA

i e

AND NEGLIGENCE

DEMAND FOR JURY TRIAL
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California, TBCMAS HEINSEEIMER,

irman of the Board of the South
Coast Air Quality Management District
of the Stata of Califormia, JANE BRAY,
Acting Chairman of the Board of the
Regional Watar Quality Control Board of
the State of California for the Los
Angales Region, and DOUGLAS FERGUSON,
President of the Cantral and West Basin
Watar Replenishment District of the
Stata of California,

Defendants.

COMPLAINT
Plaintiff Cadillac Fairview/California, Inc. ("Cadillac
Fairview") alleges that:
JURISDICTION AND VENUE
1. The Court has juris&iction of this action pursuant <o
5 U.S.C. §§ 701 et seqg.; 28 U.S.C. §§ 1331, 1337, 1348, and I361;
42 U.S.C. §§ 9606(a), 9607(g), and 9613(b); § 7 of the Act cI
August 30, 1961, Pub. L. No. 87-190, 75 sStat. 418; § l4(a) = the
Rubber Act of 1948, ch. 166, 62 stat. 101; § Z(a)(6) of the Saccz:t
War Powers Act of 1942, as amended, ck. 189, 5€ stat. 17§; a=<
jurisdiction perndent and anciliary thereto. Déclaratcrv judsmenz
is sought pursuant to 28 U.S.C. §§ 2201 and 22902. Cadillac
Fairview has satisfied all jurisdictional prereguisites tc Iling
tris complaint.
2. Each of the defendants is found, or transacts busizess,
or is otherwise subject to suit in the Central District ;f'
Califormia.
STATEMENT OF THE CASE
3. In this action, plaintiff Cadillac Fairview seeks
compensatory, declaratory and injunctive relief against defexcar:
2=
EXHBT ~ 5
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based on the past disposal and contimued prasencs of chemical

substances, including hazardous wastes and hazardous substances,

on property currently owned by Cadillac Fairview. Defendants arce

former owners, lessees or administrators of this property or

former operators of a Government-owned rubber-producing facility
thereon. As described in more detail below, these defendants,

inter alia, disposed of or licensed and permitted the dispcsal of

these chemical substances and failed to undertake any removal or
remedial action concerniﬁg the property. These actions or
failures to act have created a continuing nuisance that threatarns
the health, safety and welfare of the community, damages the f
value of property owned by Cadillac Fairview and property in the
neighberhced, and threatens to result in substantial enviromze=tal
damage and a risk of bodily injury and sickness. In additioz,
Cadillac Fairview seeks compensation from tw> defendants for

damages based on deceit and breach of warranty.

IRST CLAIM FOR DECLARATORY RELIET

AGAINST ALL DEFEZNDANTS

4. Cadillac Fairview is a corporation~duiy organized a=2
existing in good standing in the State of Califormia. Cadiilzec
Fairview currently owns certain real property (hereinafter
referred to as the "Site") located nea- the iatersecticn of Zel
Amc Boulevard and Vermont Avenue in the City of Terrance,w
California, and more fully described in Exhibit "A" attached
hereto and made a part hereof by this reference.

S. Defendant Dow Chemical Co. ("Dow") is a corporatior
crganized under the laws of the State of Delaware. Cadillac

Fairview is informed and believes, and based therecn alleges,

-3-
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that Dow, and others at Dow's directionm, operatad part of a
Government-owned rubber-producing facility on the Site and
dispcsed of chemical substances including hazardous wastes a3
hazardous substances on the Site, that Dow was aware at the ine
that it operated on the Site that such chemical substances had
been disposed of on the Site, and that it failed and continues
+o fail to undertake any removal, remedial or other action trc
prevent a release or a threat of release of such chemical su=-
stances from the Site into the environment. |

6. As used in this Comﬁlﬁint, the term "hazardous sub-
stances" shall have the meaning provided in Secticn 101(14) of
the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 ("CERCLA"), 42 T.S.C. § 9601(14), and 2e
+term "hazardous waste" shall have the meaning provided in Section
1004(5) of the Solid Waste Disposal Act, 42 U.S.C. § 68C3(S).

7. Defendﬁnt Shell 0il Co. ("Shell®) is a corporaticr
organized under the laws of the State of Delaware. Shell
owned the Site from April 19, 1955 to December 12, 1972. Cadillac
Fairview is informed and believes, and based tﬁereon alléqes.
that Shell, and others at Shell's direction, dispcsed of chemical
substances including hazardous wastes and khazardous substances on

+he Site, that Skell was aware at the time that it cwned the SI

t
m®

that such chemical substances had been disposed of on thg Site,
and that it failed and continues to fail to undertake any .renova;
remedial or other action to prevent a release or a threat of
release of such chemical substances from the Site intc the

environment.

EXHIBIT
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8. Defendant Intarnational Property Cavalopment Co.
('International") is a corporation organized uncder the laws cf

the State of California. International owned the Site from

December 12, 1972, to August 21, 1974. Cadillac Fairview is
informed and believes, and based thereson alleges, that Interza-
tiopal was aware at the time that it owned the Site that chéﬁi:al

substances including hazardous wastes and hazardous substances

had been disposed of on the Site, and that it failed and continues;
to fail to undertake any removal, remedial or other action tc |
prevent a release or a threat of release of such chemical sus-
stances from the Site intoc the environment. %

9. Defendant CC&F Western Develcpment Co., Inc. ("Westa-:n")j
is a corporation organized under the laws of the State of
California. Western and its affiliates owned the Site from A;gust.
21, 13974 to October 28, 1976. Cadillac Fairview is informed and
believes, and based thereon alleges, that Westerm was aware a:t the
time that it owned the Site that chemical substances includi=g
hazardous wastes and hazardous substancés had b?en dispcsed cf on
the Site, and tha%t it failed and continues to fail to undertaxe
any removal, remecdial or other action to prevent a release cr a
threat of release of such chemical substances from the Site I=Ud
the environment.

10. Defendant Cabot, Cabot & Forbes Interim Co., Ing.
("Interim™) is a corporation organized under the laws of the
Commonwealth of ﬁassachusgtts. Cadillac Fairview is informe< and
believes, and based thereon alleges, that it is the successor in
interest to the rights and obligations of Internmational and

Western.

-5-
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11. As used hereinafter in this complaint, "CCSE" shall
include International, Western, and Interim and the officers,
employees and agents thereof.

12. Defendant Gerald P. Carmen is the Administrator of =e
Genaral Services Administration ("GSA") of the United States cZ
America. The Administrator of the GSA is the successor=-in-
jnterest to the Defense Plant Corporation, the Reconstruction
Finance Corporation, and the Federal Facilities Corporation. The
Defense Plant Corporation, the Reconstruction Finance Corporation
and the Federal Facilities Corporation were federal corporaticss
organized pursuant to Acts of Congress and empowered with the
right "to sue and be sued." Pursuant to 59 Stat. 310, the
Reorganization Plan No. 1 of 1957, anc the Act of August 30,
1961, Pub. L. No. 87-190, 75 Stat. 418, the Administrator of tle
CSA assumed all liabilities of these corporations at issue i=x
this action.

13. Defendant United States of America is named as a
defendant in this action pursuant to § 7 of the Act of August 3T,
1961, Pub. L. No. 87-13C, 75 Stat. 418, which séates that "azy
suit, action, cr other proceeding whick, but for such dissciu-
tion, would be ccmmenced by or against the [Federal Facilities’
Corporation, shall be cczmenced by or against the United States

jn a Federal court of competent jurisdictien.”

14. As hereinafter used in this complaint, "Administratsr o!

the GSA" shall include United States of America, the Administrato:

of the GSA, the Defense Plant Corporation, the Reconstructiexz
Finance Corperation, the Federal Facilities Corporation and the

officers, employees, and agents thereof.
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15. From October 16, 1942 to April 15, 18S5, the Site a2
a rubber-producing facility thereon were owned, cperated, or
administered by the Defense Plant Corporation, the Reconstruc=ion
Finance Corporation and the Federal Facilities Corpeoration.
Cadillac Fairview is informed and believes, and based thereor
alleges, that these entities licensed, permitted, authorized &I
otherwise allowed pefpons, including Dow, to dispose of chemizal
substances including hazardous wastes and hazardous substances on
the Site, that these entities were aware or should bave been
awvare at the time they owned, operated or administered the Si:e
or the rubber-producing facility thereon that such chemical
substances had been dispcsed of on the Site, and that they failed
and continue to fail to undertake any removal, remedial or o=er
action to prevent a release or a threat of release of such
chemical substances from the Site into the environment.

16. The authority to own, operate, administer, ancé inscect
the operations of Government-ownﬁd rubber facilities was gra—ta2d
by the Second War Fowers Act of 1942, as amended, ch. 19¢, 52
Stat. 176, and was extencded in Public Law No. 24 cf the 8Ct:
Congress, 2¢ Session. Under the Reconstruction Finance
Corporation Ac%t, as amended by the Act of June 25, 1940, ckh. 227

54 Stat. 572, tke Reconstructicn Fizmance Corporation was aut=sT-
ized to create or to organize a corporation with power to eczage
in the manufacture of synthetic rubber, and pursuant to that
authority, the Defense Plant Corperation was created. Cadii.ac
Fairview is informed and believes, and based thereon alleges,
that these entities licenﬁed, permitted, authorized or otherw.se
allowed perscns, including Dow, to dispose of chemical substances
-7

BHEY oo

2/




'O@QOOI#GNH

10

s ~

jncluding hazardous wastes and hazardous substances on the Site,
that these entities were aware, or should have b2en aware, at the
time they owned, operated or administered the Site and the
rubber-producing facility thereon that such chemical substancss
had bggn dispcsed of on the Site, and that they failed and
continue to fail to undertake any removal, remedial or other
action to prevent a release or a threat of release of such
chemical substances from the Site into the environment, all i=
contravention of their statutory obligations under these acts and
their charters.
17. Under § 7 of the Rubber Act of 1948, ch. 166, 62 Stat.

101 and Exec. Order No. 9942, 13 Fed. Reg. 1823 (1348), the
Reconstruction Finance Corporation was granted the authority =¢
administer the operations of Government-owned rubber facilities,
including

all power and authority . . . to do all things

necessary and precper in connection with and

related to such production and sale, including but

pot limited to the power and authority to make

repairs, replaéements, alterations, improvements,

or betterments to the rubber-producing facilities

owned by the Government oT in connection with

the operation therecf and teo make capital expendi-

tures as may be necessary for the efficient and |

proper operation and maintenance of the rubber-

producing facilities owned by the Government and

performance of said powers, functions, duties, anc

authority.
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By Exec. Crder No. 10539, 19 Fed. Reg. 3827 (1954). the Facdeml
Facilities Corporation was designated o replace the ReconstI=c-~
rion Finance Corporation in the performance of the functions Zles-
cribed above. Cadillac Fairview is informed and believes, a==
pased thereon alleges, that these entities licensed, permitted,
authprized or otherwise allowed persons, including Dow, to
dispose of chemical substances including hazardous wastes anc
hazardous substances, that these entities were aware, or shocld
have been aware, at the time they owned, operated or administesred
the Site or the rubber-producing facility thereon that such =emi-
cal substances had been disposéd of or the Site, and that they

failed and continue to fail to undertake any removal, remecdiil oT

chemical substances from the Site into the environmernt, all iz
contravention c¢f their statutory obligations and their chartacs.
i8. Defendant William Ruckelshaus is Administrator ol ==
United States Envircnmental Protection Agency ("EPA") andé has bee:
delegated the authority by the President of the United Stat

ac-

?}!R

America tc administer the fund of monies ("the‘SuperfundF)
lished under CERCLA, to expend thcse funds for purposes cf clea=-
ing up sites that contain hazardous wastes and hazardous suc-stan-
ces that pcse a threat to health or tre environment, and tc
determine whether proposed clean-up actions are ccnsistﬁnt vith
the national contingency plan.

19. Defendant Peter Rank is the Director of the State
Department of Health Services of the State of California anc has
the authority to initiate removal or remedial action ip reszcnse

to a release or threatened release of a hazardous substance In
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California unisss these actions have Deen taken, or are being
taken properly and in a timely fashion, by any responsible pasty.

Defendant Thomas Eeinsheimer is the Chairman of the Board of Jhe

South Coast Air Quality Management District. Defencdant Jane =ray

is the Acting Chairman of the Board of the Regiocnal Water Qua_ity

Control Board for the Los Angeles Region. Defendant Douglas
Ferguson is the President of the Central and West Basin Water
Replenishment District.

20. Cadillac Fairview purchased the Site, pursuant toc a
written contract with Westerm, on October 28, 1976, as part ¢ a

much larger parcel of property. Cadillac Fairview intended

develop the entire parcel as a commercial and industrial centar,

and its izotended purpcse for the entire parcel was well knowz to
CC&F at the time of the purchase.
21. When Cadillac Fairview purchased the parcel from |

Western, Cadillac Fairview had nct beer informed, and was nct

]
i
'

aware, tha*t any hazardous wastes Or hazardecus substances had Teen

disposed of on the Site. Cadillac Fairview has never produced,
stored, or disposed of any chemical substance, hazarcdous waszsa,
or hazardous substance on the Site, nor transpcrted any chem:=zal

substance, hazardous waste or hazardous substance to the Sits.

22. On February 19, 1981, Cadillac Fairview scld and cc=-

veyed a portion of the Site, together with adjacent real Qrc;erty,

to Western Waste Industries, a Califormia corporation. Om
February 24, 1981, Western Waste Industries notified Cadillac

Fairview that hazardous wastes had been disposed of on the Site.

Prior to this date, Cadillac Fairview was unaware that any hazard-

ous waste or hazardous substance had been disposed of on the
=10~
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Sitse. Western Wasta Industries demanded that Cadillac Fairviaw
rescind the sale and conveyance of that portion of the Site wxich
had been sold and conveyed to Western Waste Industries.

23. After extensive negotiatioms, Cadillac Fairview agT=ed
to repurchase that portion of the Site which it had sold and
conveyed to Western Waste Indusfries, and it agreed to convey
additional real property adjacent to the Site to Western Waste
Industries. |

24. During these negotiations, hazardous wastes and haczard-
ous substances were found to have been disposed of on a small-
portion of the additional real property adjacent to the Site
which was conveyed to Western Waste Industries, but were believed
to be contained in and confined to a shallow disposal pond c.cse
to the surface of the land. In partial consideration for txe
transaction referred to in Paragraph 23 of this Complaint, Wester:
Waste Incdustries agreed to remove all of the hazardous wastes and
hazardous substances from the shallow dispcsal pend on this addi-
tional real property (adjacent to the Site) which it acgquires fro:
Cadiliac Fairview.

25. During December, 1982, Western Waste Industries bezan
to remove the hazardcus wastes and hazardous substances frorx the
shallow dispcsal pond on the property (adjacent to the Site)
which it had acquired from Cadillac Fairview. In the coyrse of
removing the hazardous wastes and hazardous substances from the
shallow disposal pond on the property (adjacent to the Site)
which it acquired from Cadillac Fairview, Western Waste Industrie

discovered that a portion of the hazardous wastes and hazardcus

1
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substances had migrated into the scil belcw the shallow dispcsal
pond.

26. Based upon subsequent tests and engineering analyses,
Cadillac Fairview is now informed and believes, and based thereon
alleges, that the chemical substances including hazardous wastas
and hazardous substances which were deposited into disposal pits
and ponds on the Site are also migrating into previously uncsz-
taminated soil and may reach and contaminate fresh water aquifers
below the surface of the Site. Cadillac Fairview is informed
and believes that these fresh water aquifers are used both for
industrial purposes and for drinking water. The contaminaticz of
these aquifers by the hazardous wastes and hazardous substances -
contained on the Site may cause substantial environmental darage
and poses a threat of serious bodily injury and sickness to per-
sons who consume drinking water obtained from this source. Such
threats present an imminent and substantial danger to the putlic
health. Moreover, if such migration continues unabated, any
ramoval or remedial action will become increasingly mecre diZli-
cult and costly.

27. Cadillac Fairview is informed anc believes, and based
thereon alleges, that certain of the chemical substances includin
hazardous wastes and‘hazardous substances on tkhe Site tend t2
vaporize and may contaminate the air quality in the residential,
commercial and industrial areas surrounding the Site. c;dillac
Fairview is informed and believes, and based therecn alleges, th:
many residents in the aréa have complained of respiratory aiimen:
and other illnesses which they attribute to the chemical vapers
purportedly escaping from the Site. Cadillac Fairview has nc pr

12
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sent ability to determine, and does not intend By these nllggz—
tions to admit or deny, that any such ailment or illness has Seen
caused by wastes or substances disposed of on the Site.

28. Cadillac Fairview has at all times exercised due ca~®
with respect to chemical substances on the Site, taking into ==2-

sideration the characteristics of the substances, in light oI all

relevant facts and circumstances, and has taken all reasonable i
i

precautions against foreseeable acts or omissions of third pasties

QGDQOUI#GNH

which could result in environmental damage Oor any release cf =e
10 substances. Cadillac Fairview at its own expense has retaized
11 consulting engineers to conduct chemical analyses and testing of

12 the chemical substances dispcsed of on the Site. Cadillac

24 Waste Site with the EPA, as required by Section 103(c) of

13 Fairview at its own expense has constructed a six-foot chair
g 14 link fence around the portion of the Site on which chemical
i 15 substances appear to have been dispcsed of, and has posted
! 16 bilingqual "no trespassing"” signs at the Site. Cadillac Faiztzew
! 17 at its own expense has also maintained a private guard serv.:=
18 to prevent trespassing on the Site. Each and all of these pracau-
19 ticns have been undertaken at the regquest of tﬁe State Derar—ert
5 20 of Health Services in order to protect neighborhood residezts Ircoc
§ 21 bodily injury or sickness which might result from freguent Z-rect
i 22 cecn=act with the substances.
i 23 29. Cadillac Fairview has filed a Notification of gaza:dcus

ST CERCLA, 42 U.S.C. § 9603(c). Cadillac Fairview is informed azd
26 believes, and based thereon alleges, that Dow and Shell have also
an filed the notifications with the EPA required by Section 1Cz:i¢)

of CERCLA. Cadillac Fairview has received no information iz=Zicart

:
s

A PASTHEERRSP . '13‘

W~




O ® T o ;D

co 2

ing that the Administrator of the GSA filed the notification
required by Section 103(c) of CERCLA and based thereon alle%as,
that the Administrator of the GSA has not filed such notifizatien.
Cadillac Fairview has requested that the EPA approve and cerIify
under the national contingency plan mandated by CERCLA a re=mcval
or remedial action plan for the Site, but has been told by
representatives of the EPA that the Site is not on its priozity
list, that no such plan will be developed, nor will any intecsive
investigation of the Site be undertaken by the EPA for an extende
period of time. Such failure on the part of the EPA to aprrove
and certify a removal or remedial action plan for the Site iIs in
contravention of its duty under CERCLA.

30. Cadillac Fairview is informed and believes, and based
thereon alleges, that Western Waste Incdustries notified the State
Department of EHealth Services in or about March 1981 that cZemica
substances had been dispcsed of on the Site. Since that daze,
cther agencies of the State of Califormia, including the Scuzh
Coast Air Quality Management District, the California Regiczal
Water Quality Control Board for the Los Angele; Reqion,‘ani <=
Central and West Basin Water Replenishment District have Dbeex
notified that chemical substances have been disposed of on tRhe
Site.

31. The State Department of Eealt:h Services has regues:ed
that Cadillac Fairview conduct chemical analyses and testiﬁg of
the chemical substances, including the hazardous wastes and
hazardous substances, disposed of on the Site, that Cadillac
Fairview construct a new fence around the portion of the Site on
which hazardous wastes and hazardous substances appear to have

-14-
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been disposed of, that Cadillac Fairview post "no trespassing”
signs at the Site, and that Cadillac Fairview maintain a pfivatc
guard service to prevent trespassing on the Site. The Depar‘=ent
of Health Services has not requested or required Dow, Shell,
CCSF, or the Administrator of the GSA to undertake any removal or
remedial action regarding the hazardous wastes and hazardous
substances dispcsed of on the Site, notwithstanding that Dow,
Shell, CC&F, and the Administrator of the GSA have the responsi-
bility under CERCLA for all costs of removal or remedial acticn
and for damages for injury to, destruction or loss of natural
resources, resulting from the hazardous wastes and hazardous
substances disposed of on the Site.

32. The EPA, the State Department of Health Services, t=e
South Coast Air Quality Management District, the Califormia
Regional Water Quality Control Board for the Los Angeles Regicn,
and the Central and West Basin Water Replenishment District each
have an interest in the application of CERCLA and other federal
and state environmerntal laws and regulations tq'the Site.
Disposition of this action in their absence may leave Cadillac
Fairview, Dow, Shell, CC&F and the Acministrator of the GSA
;ubject to a substantial risk of incurring multiple or otherwise
irconsistent liabilities, in that an adjudicatiocrn of the rights
and liabilities of the parties may not then bind each and all of
these governmental agencies in future administrative or judicial
proceedings to which they are, or any of them is, a parvy. in
their absence, complete relief cannot be accorded amcng the cther
parties.

33. Cadillac Fairview has informed each and all of Dow,

«15-
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Shell, CCSF, and the Administrator of the GSA tr:at the haza-3ous
wastas and hazardous substances disposed of in the past and con-
tinuing to be present on the Site may have entered into the
environment or have been emitted into the air or discharged inato
water and that these wastes and substances have begun to migTate
from the area in which they were deposited, resulting in a
release or a threatened release. Dow, Shell, CC&F, and the
Administrator of the GSA are liable under CERCLA for any remcval
and remedial action that is necessary to prevent environmen:tal
damage, and toc eliminate any risk of bodily injury or sickzess,
resulting from the hazardous wastes and hazardous substances
dispcsed of on the Site. Cadillac Fairview has demanded that
Dow, Shell, CC&F, and the Administrator of the GSA undertake all
removal and remedial action that is necessary concerning the
Site, but Dow, Shell, CC&F, and the Administrator of the GSi have
each refused to undertake such actions. Dow, Shell, CC&F, a=d
the Administrator of the GSA have further denied any liabil:zzy
for any removal or remedial action.

34. An actual controversy exists between‘Cadillac Faicview
on the cne hand, and Dow, Shell, CC&F, and the Administrater of

the GSA, on the other hand, with respect to their relative righ

it

and duties %o abate further environmental damage 3n2 tc eli=ina

ot

any risk of bodily injury or sickness, resulting from thF hazargd-
ous wastes and hazardous substances disposed of on the Site.
Cadillac Fairview seeks a declaration of these rights and c&uties
and, in particular, seeks a judicial determination of the person
who are responsible under CERCLA for the removal of hazardous
wastes and hazardous substances from the éite or for any otier




(‘. f.,

remedial, ramoval or other action required to abate further
environmental damage and to eliminate any risk of bedily injusy

or sickness, resulting from the hazardous wastes and hazardous

{

substances dispcsed of on the Site. Cadillac Fairview also sesks
a judicial declaration that it has no liability under Sectiocs 10&
or 107 of CERCLA, 42 U.S.C. §§ 9606, 9607, or under any other |;
applicable statute, regulation, ©r principle of common law, far
costs of removal or remedial action incurred by the United
States, the State of California, or any agencies or dépa:tme::s
thereof or created thereby, or for any other costs of response
incurred by any other person, or for damages for injury tc,
destruction of, or loss of natural resources; and has no obliza-
tion to take any removal or remedial action, by reason of or
relating to the hazardous wastes and hazardous substances dissosec

of on the Site. Cadillac Fairview further seeks a judicial

declaration that if the EPA or the State of Califormia, or az=7

agency cr department thereof, chooses to incur costs of remcwzal
or remedial action by reason of or relating tc‘the hazardcus
wastes and hazardous substances from the Site, or if the EPE or
the State of California causes others to incur them, thez su:s:
costs are to be borne jointly and severally by e=ach of the perscxn:
who owned the Site at the time of the disposal of hazardous w=2ste:
and hazardous substances on the Site and by the persons who
arrahged for disposal, or arranged with a transporter for tri-s-
port for disposal, of hazardous wastes and hazardous substances
on the Site, including Dow, Shell, and the Administrator of e
GsA.

-17-
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- SECOND CLAIM FOR RELIEF FOR DAMAGEé AGAINST
DEFENDANTS DOW, SEELL, CC&F, AND THE
ADMINISTRATICR OF THE GSA

3S. Cadillac Fairview hereby repeats and realleges eac: and
all of the allegations contained in paragraphs 1 through 34,
inclusive, of this Complaint. B

36. Cadillac Fairview has incurred costs, including cos<s
of chemical analyses and testing for chemical substances inciuding'
hazardous wastes and hazardous substances disposed of on the
Site, of constructing a fence around the portion ¢f the Site ez
which hazardous wastes and hazardous substances appear to have
been disposed of, of posting "no trespassing” signs at the Site,
and ¢f maintaining a private guard on a twenty-four hour basis tc
prevent trespassing on the Site, which constitute necessary costs,
including but not limited to necessary costs of response con- .
sistent with the national contingency plan. The amocunt of t=ese
necessary costs of response is not precisely ascertainakle a=
this time, but is in excess of Seventy Thousand Dollars ($7C,00C).

.

37. Cadillac Fairview has presented a claim to Dcw, Skall,
CC&F, and the Administrator of the GSA fcor its necessary ccé:s,
including but not limited to necessary costs of response con-
sistent with the national contingency plan, but each anc all: =¢
Dow, Shell, CC&F, and the Administrator of the GSA have failed
and continue to fail, contrary to law, to satisfy the claim.

TEHIRD CLAIM FOR RELIEF FOR AN INJUNCTION AGAINST
DEFENDANTS DOW, SEELL, CC&F, AND THE ADMINISTRATCR OF THE GSA
38. Cadillac Fairview hereby repeats and realleges eacx

and all of the allegations contained in paragraphs 1 througk 37,
A «l8=
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inclusive, of this Complaint.

39. Cadillac Fairview has demanded that Dow, Shell, ces=,
and the Administrator of the GSA perform all necessary remova. OT
remedial action concerning the Site consistent with the paticzal
contingency plan to prevent the further release or threat of
release of chemical substances including hazardous wastes anc
hazardous substances into the environment, but Dow, Shell, CT=F,
and the Administrator of the GSA have failed and continue tc fail
to perform any such action, or to accept any responsibility Zor
any injury, including but not limited to injury to natural
re;curces resulting from the substances disposed of on the Site.

40. Cadillac Fairview is informed and believes, and based
thereson alleges, that removal or remedial action concerning e
Site consistent with the national contingency plan is urgent.y
necessary due to the risk of irreparacle injury, including so-
stantial environmental damage and serious bodily injury and sick-
ness, resulting from the substances éisposed of on the Site. Suc
risk constitutes an imminent and substantial danger to public
health and welfare. Cadillac Fairview has no idequate rémedy at
law to aveid the injury which has occurred, and which will c=ox-
tinue to occur, if an injunction is not issued requiring Dovw.

\Shell, CC&F. and the Acdministratnr cf the GSA to remove the chem:
cal substances including hazardous wastes and hazardous iubs:ance
from the Site or to take other appropriate remedial, reméval or

other action to prevent further injury to the environment.

=19~

i

b

— UL -




. g

FOURTE CLAIM FOR RELIEF FOR DAMAGES BASED ON
DECEIT AGAINST DEFENDANTS WESTERN AND INTERIM
4l. Cadillac Fairview hereby repeats and realleges each
and all of the allegations contained in paragraphs 1 through 4C,
inclusive, of this Complaint.
42. Cadillac Fairview is informed and believes, and based
thereon alleges, that while Western owned the Site, Western

learned that the Site was contaminatad by chemical substances

including hazardous wastes and hazardocus substances.

43. At the time that Cadillac Fairview purchased the Si:e
from Western, Cadillac Fairview was unaware that hazardous wastes
and hazardous substances had been disposed of on the Site.
Western never informed Cadillac Fairview that hazardous wastes :
and hazardous substances had been dispcsed of on the Site. Te ;
hazardous wastes and hazardous substances were not detectakle
in any reascnable inspection. Cadillac Fairview would rnot hzave
purchased the Site if it had been aware of the hazardous wasztas
and hazardous substances, in part because such ?'pu:chase expcsed
Cadillac Fairview to unexpected claims, litigation and potenzmal
liakility regarding the Site, including potential liability Zf:==
removal and remedial action concerning the Site.

24. Cadillac Fajirvizw is infcrmed and believes, ancd kbasa3
therecn alleges, that at the time that Cadillac Fairview purctased
the Site from Western, Western knew that Cadillac Fairview was
unaware of the hazardous wastes and hazardous substances, ancd
knew that Cadillac Fairview would not have purchased the Site
from Western if it had been aware of them. Western had a d Ty to

i)
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)
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1l inform Cadillac Fairview that the Site contained hazardous wastes
- 2 and hazardous substances. -
3 4S. Cadillac Fairview has been damaged by Western's fraudu-
4 lent representations and nondisclosures in an amount which ca-=ot
5 be precisely ascertained at the present time but is not less T=an
6 the sum of Seventy Thousand Dollars ($70,000) and includes all
7 of the expenses incurred and to be incurred by Cadillac Fairview
8 as a conseguence of the deceit, including but not limited to
9 those necessary to protect the environment and the public fro=z
10 the hazardous wastes and hazardous substances on the Site, as
11 well as the expenses incurred and to be incurred by Cadillac
12 Fairview in this action.
13 FIFTE CLAIM FCK RELIEF FOR DAMAGES BASED ON
14 BREACE OF EXPRESS WARRANTY AGAINST DEFENDANTS
15 WESTERN AND INTERIM
16 46. Cadillac Fairview hereby repeats and realleges eack and
17 all of the allegations contained in paragraphs 1 through 45,
18 inclusive, of this Complaint. .
19 47. Western ;nd its affiliates executed and delivered ==
20 Cadillac Fairview a "Certificate of Seller" on or about Marc: 17,
21 1976, and a "Purchase Agreement" on or about October 28, 1878,
22 each and both of which contained fepresentations and warranties
23 concerniné the Site to the effect that Western was unaware o any
94 || undisclosed adverse soils conditions affecting the Site. Western
?“25 failed to disclose that the Site contained hazardous wastes and
\26 hazardous substances.
27 | 48. The failure of Western to disclose the presence of
28 hazardous wastes and hazardous substances on the Site was a

IRELL & MANKLLA
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breach of the exprais representations and warranties contained
in the "Certificate of Seller” and the "Purchase Agreementf'

49. Cadillac Fairview gave timely written notice to Westamm
that the Site appeared %to be contaminated with hazardous wastes
and hazardous substances and that Cadillac Fairview intanded to
assert a claim for damages against Western on account of the
breach by Western of its representations and warranties contained
ip the "Certificate of Seller®™ and "purchase Agreement.”

S50. The damages sustained by Cadillac Fairview as a prexi-

mate result of the breach by Western of its representations axd

warranties contained in the "Certificate of Seller" and "Purctase :
Agreement" cannot be precisely ascertained at the present tize ':
but are not less than the sum of Seventy Thousand Dollars
($70,000) and include all of the expenses incurred and to be
incurred by Cadillac Fairview as a consequence of the breach,
including but not limifed to those necessary to protect the
envircnment and the public from the hazardous wastes anc haza-dous
substances on the Site, as well as the'expe:ses‘incurred anc =o
be incurred by Cadillac Fairview in this actiog.
SIXTE CLAIM FOR DECLARATORY RELIEF BASED ON
PUBLIC NUISANCE AGAINST DEFENDANTS DOW, SEELL,
CC&F, AND TEE ADMINISTRATOR OF TEZ GSA

51. Cadillac Fairview hereby repeats and realleges eact anc
all of the allegations contained in paragraphs 1 through S50,
inclusive, of this Complaint.

52. The past disposal and continued presence of chemical

substances including hazardous wastes and hazardous substances on

the Site have created a public nuisance, in that they threaten

LA -22-
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the health, safety and welfare of the community, damage the value
of property in the neighborhood, and interfere with the fuli anc
free u;e of property in the neighborhood. Cadillac Fairview Ras
suffered a special injury from this public nuisance, because the
Site has been rendered worthless and because Cadillac Fairview 1s
exposed to potential liability to abate the nuisance and otherwise
to render the Site in compliaﬁce with applicable state and federal
laws and regulations, and is also exposed to potential liability
for injuries to other persons and property.

53. The conditions at the Site have been created by the
intentional, nowing, willful, negligent and ultra-hazardous acts
of Dow, Shell, CC&F and the Administrator of the GSA in that thes:
defendants (except for CC&F) disposed of, or licensed and pec-
mitted the disposal of, chemical substances, including hazardcus
wastes and hazardous substances, at the Site and all of these
defendants (including CC&F) failed to take measures to prevezt
further migration or threat of migration of these stubstances.

Dow, Shell, CC&F and the Administrator of the GSA have the
liability for, and the duty to indemrify Cadillac Fairview with
respect to, any resulting injury, damages, liability, or duty of
abatement.

54. An actual controversy exists between Cadillac Fairview,
on the one hand, and Dow, Shell, CC&F, and the Administrater of
the GSA, on the other hand, with respect to their relativé rights
and duties to -abate this public nuisance and to pay for the
injuries, damages, and liabilities resulting therefrom. Cadillac
Fairview seeks a judicial declaration to determine the respective
and relative duties of Dow, Shell, CC&F, and the Administratasr o
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the GSA to abate this public nuisance and the right of Cadillac

 Fairview to seek indemnity from Dow, Shell, CC&F, and the Acx: -

nistrator of the GSA for any costs incurred to abate this puzlic
nuisance and for any injuries, damages OT liabilities incurs-ed in
connection therewith.

SEVENTH CLAIM FOR DECLARATORY RELIEF BASED ON

ULTRAEAZARDOUS ACTIVITIES AGAINST DEFENDANTS

DOW, SHELL, AND THE ADMINISTRATOR CF THE GSA

55. cadillac Fairview hereby repeats and realleges eac: and
all of the allegations contained in paragraphs 1 through 54,
inclusive, of this Complaint.

S6. The disposal of chemical substances including hazz—dous
wastas and hazardous substances on the Site by Dow, Shell axX the
Administrator of the GSA was an abnormally dangerous activiz;
which created a high degree of risk to the persons and prope-TY
of others, a risk unlikely to be eliminated by the exercise =Z
due care, and which was not a matter cf common usage. Cadillac
Fairview has pever carried on any such activity.

57. An actua$ controversy exists between Cad*l&ac Fai——Ziew,
on the one hand, and Dow, Shell and the Administrator of ths GSA,
on the other hand, with respect to their relative rights ani
Guties to take the removal and remecdial actions necessary <
abate the risk of injury to other persons ané property rﬁsu;:ing
from the dispesal of hazardous wastes and hazardous substances orc
the Site. Cadillac Fairview seeks a judicial declaration t=
determine the respective and relative duties of Dow, Shell =d
the Administrator of the GSA to téke the removal and remediz_
actions necessary to abate the risk of injury to other persms

:\nyr'\r-— - -24-
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and property resulting from the disposal of hazardous wastes and
bazardous substances on the Site. ‘
EIGETE CLAIM FOR DECLARATORY RELIEF BASED ON
NEGLIGENCE AGAINST DEFENDANTS DOW, SEELL,
CC&F, AND THE ADMINISTRATOR OF THE GSA

s8. Cadillac Fairview heraby repeats and realleges eact
and all of the allegations contained in paragraphs 1 through 57,
inclusive, of this Complaint.

ss. Cadillac Fairview is informed and believes, and basad
thereon alleges, that defendants Dow, Shell and the Administsaztor
of the GSA acted negligently in disposing of or permitting toe
disposal of the hazardous wastes and hazardous substances on che
Site.

60. Cadillac Fairview is informed and believes, and basad
thereon alleges, that defendants Shell, CC&F, and the Administra-
tor of the GSA negligently maintained the Site by permitting the
continued presence and migration of bazardous wastes and hazzrdou:
substances disposed of on the Site, andc negliggntly failed <=
undertake any removal or remedial action ccecncerning the Site.

6l. Cadillac Fairview at all times has exercised due czTe
with respect to the hazardous wastes and hazardous substances
disposed of on the Site.

NINTE CLAIM FOR RELIEF FOR INJUNCTION
AGAINST DEFENDANT ADMINISTRATOR OF THE EPA

62. Cadillac Fairview hereby repeats and realleges eact
and all of the allegations contained in paragraphs 1 througk 40,
inclusive, of this Complaint.

63. Defendant Administrator of the EPA has been delegated

«25-
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the authority to administer the Superfund established under
CERCLA, to expend those funds for purpcses of cleaning up Qites

that contain hazardous substances and that pose, inter alia, ac

imminent and substantial danger to thé public health or welfare,
and to determine whether proposed clean-up actions are consistent
with the national contingency plan.

64. Defendant Administrator of the EPA has failed to
approve and certify under the national contingency plan mandated
by CERCLA a removal or remedial action plan for the Site, in
contravention of his statutory duty under CERCLA.

65. Cadillac Fairview is infqrmed and believes, and based
therecn alleges that a removal or remedial action concerming the
Site consistent with the natiocnal contingency plan is urgently

necessary because of the imminent and substantial danger to the

public health or welfare and risk of irreparable injury resuiting

from the substances disposed of on the Site. Cadillac Fairview
has no adeguate remedy at law tc aveic the injury which has
occurred, and which will continue to octur, if ar injuncticn 1is
not issued requiring the Administrator of the EPA to approve and
certify a removal or remedial plan for the Site or to take octher
appropriate action to prevent further injury to the environment.
Wherefore, Cadillac Fairview prays for judgment as follcws:
1. For a declaratory judgment: L
A. That Dow, Shell, CC&F, and the Administrator of
the GSA are responsible under CERCLA, and any other applicable

statute, regqulation, or principle of commen law: (i) for suca

removal or remedial action as may be necessary to prevent, mini-

mize, or mitigate damage to the public health or welfare or to th
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environment by reason of or relating to the hazardous wastas ad
hazardousrsubstances disposed of on the Site, ana to prevenf o
minimize the release of hazardous wastes and hazardous substa=ceas
from the Site so that they do not migrate to cause subs:antitl
danger to present or future public health or welfare or to t-s
environment, and (ii) for damages for injury to, destruction cf,
or loss of natural resources by reason of or relating to the
hazardous wastes and hazardous substances dispocsed of on the
Site.

B. That Cadillac Fairview has no liability under
Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606, 96C7, or i=cder
any other applicable statute, regulation, or principle of common
law, for costs of removal or remedial action incurred by the
United States Government or the State of Califormia, or for avy
other costs of response incurred by any other person, or for
damages for injury.to, destruction, or lcss of natural resou-ces,
and has no obligation to take any removal or remedial actiocrn. v
reason of or relating to the hazardous wastes and hazardous
substances dispcsed of on the Site. '

C. That if the United States Govermment or the Szate
of Califorﬁia incurs cests, or causes others to incur costs, cf
removal or remedial action by reascon of or relating %o the
hazardous wastes and hazardous substances disposed of on the
Site, such costs are to be borne jointly and severally byithe
persons who owned the Site at the time of the disposal of
hazardous wastes and hazardous substances on the Site and
by the persons who arranged for disposal, or arranged with
a transporter for transport for disposal, of hazardous wastes
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and hazardous substances at the Site; and that such persons
include Dow, Shell, and the Administrator of the GSA.

D. Otherwise declaring the rights and ties of
the respective parties.

2. For compensatory damages against Dow, Shell, CC&F, and
the Administrator of the GSA in an amount to be determined at
trial.

3. For an injunction directing Dow, Shell, CC&F, and t=e
Administrator of the GSA to perform all necessary removal an=
remedial action concerning the Site consistent with the nati::al
contingency plan to prevent further releases of hazardous wastes
and hazardous substances intc the environment.

4. For an injunction directing Dow, Shell, CC&F and e
Administrator of the GSA to abate the nuisance at the Site caused
by the presence, migration, and threat of migration of hazasisus
wastes and hazardous substances, by taking such actions as e
court shall find to be necessary and sufficient to completelv anc
permanently abate the migration and threat of migration of =cse
hazardcus wastes and hazardous substances. )

5. For an injunction directing the Administ:ator of e ET
to approve and certify a removal or remedial plarn for the Site

consistent with the natiocnal contingency plan to prevent fusThe

4 ]

injury to the environment.
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6. That Cadillac Fairview be avarded the costs and dis-
bursements of this action.
7. For such other relief as the Court desms proper.
Cated: December 9, 1983.
WALD, BEARKRADER & RCSS
Thomas H. Truitt
J. Brian Molloy
Mary Duffy Becker

IRELL & MANELLA
Thomas W. Johnson, Jr.

. HorsSULL

Thomas W. Jochnson, Jr.
Attorneys for plaintiff

Cadillac Fairview/Califormnia,
Inc.
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DEMAND FOR JURY TRIAL
Plaintiff Cadillac Fairview/California, Inc. hereby
demands trial by jury.
Dated: December 9, 1983.
Respectfully submitted,
WALD, EARKRADER & ROSS
Thomas E. Truitt
J. Brian Molloy
Mary Duffy Becker

IRELL & MANELLA
Thomas W. Johnson,

%WQJWQ\

Thomas W. Johnson, Jr.
Attorneys for plaintiff

Cadillac Fairview/California,
Inec.
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That certain real property situated in the City
of Los Angeles, County of Los Angeles, State of California,
described as‘follows:

Parcel B of Parcel Map Exemption No. 2635,

as referenced in that certain Covenant and
Agreement for Lot Line Adjustment recorded

on April 5, 1983, as Instrument No. 83-375486¢,
Official Records of said County, said Parcel B
being more particularly described as follows:

a. That certain portion of Lot 13
and that portion of Rosemead Street
(Vacated) adjoining said Lot 13 as said
Lot and street are shown on that certain
map entitled "Tract No. 4671" recorded
in Book 56 of Maps, at Pages 30 and 31,
Official Records of said County, said
portion being more particularly described
as that portion of Lot 13 and Rosemead
Street (Vacated) lying easterly of a
line parallel with and perpendicularly
distant 100.00 feet westerly of the
centerline of Rosemead Street (Vacated)
as said lot and street are shown on
said Map entitled "Tract No. 4671°",
excepting therefrom the northerly 100.00
feet of the hereinabove described parzcel.

b. Lot 36 as said lot is shown on
said Map entitled "Tract No. 4671"
excepting therefrom the northerly 100.00
feet of the hereinabove described parcel.

c. The westerly 62 feet of Lot 37
as said Lot is shown on said Map entitled
*Tract No. 4671", excepting therefrom the
northerly 100.00 feet of the hereinabove
described parcel.

Exhibit *a”*
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Dames & Moore | i [
ZA | sara Barban. CA 9301
= (BOS) 963-96%

June 15, 1984

Irell & Manella

1800 Avenue of the Stars
Suite 900

Los Angeles, CA 90067

Attention: Mr, Thomas W. Johnson Jr.
Attorney at Law

Gentlemen:

Interim Summary of Findings
Oel Amo Site Investigation
Los Angeles, California

For Irell & Manella

Dames & Moore is pleased to submit thirty copies of our "Interim Summary of
Findings, Del Amo Site Investigation, Los Angeles, Califorria" for Irell &
Maneila.

if vou should have any questions, please do not hesita‘e to contact us.

Very truly yours,

DAMES & MOORE

bAThuw O Grsvims mv

Arthur C. Derrow
Partner

Booem G- llod 2>

Thomas A. Vinckier
Senior Hydrogeologist

ACD/TAV/rit
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6.3.1

T

Ground Water I[nvestigation Summary of Findings

Site Hydrogeology

The natural deposits beneath the Del Amo site, to a depth of about
100 feet, consist predominantly of stratified, heterogenious anc
unconsolidated silty clays, clayey silts, and sandy silt/clay sedi-
ments. Some fine to medium grained sand is also present.

Shallow ground water occurs beneath the Del Amc site within the
Bellflower aquiclude at a depth of between 63 and 68 feet beiow

land surface (elevation -26 to -28 feet milw).

The Bellflower aquiclude is not a reliable source of ground water
supply due to its fine grained, low permeability deposits.

On the basis of static water level measurements made in observatior
‘wells completed within the Bellflower aquiclude, the water tatls
surface beneath the site slopes gently to the south-southeast at a
gradient of about 0.0015 ft/ft.

Because the horizontal water tatie gracient is so small, slignh:
changes in local ground water levels mey change the direction of
ground water flow.

)

Shailow Ground Water Quality - Organic and Inoraqanic Constituents

Three organic species were detected and confirmed to be present in
at least one ground water sample by both screening and species
verification tests. These species are benzene, ethylbenzene, anc
naphthalene. j

Benzene was detected in all four ground water samples submitted for
testing (including one duplicate sample), and was verified in three
of the four samples.
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A fourth janic species, phenol, was a . detected in all four
ground water sampies by a single test procedure.

Toluene was detected in three of the four ground water samples, but
could not be confirmed by species verification tests. In the case
of one sample #5, the failure of confirmation lTikely resulted from
the necessary dilution of the sample prior to testing which was
necessary because of the high benezene concentration.

An assemblage of 5 polynuclear aromatic species were detected in
observation well DM-2, but were not confirmed bv GC/MS (Method 625)
(see Table 5.2-18). At least two of these species, Acenzphthzlere
and Phenanthrene/Anthracene, were reported to be present in levels
that should have been detectable by GC/MS. None of these species

were detected ir any of the other ground water samples.

Screening tests detectec relative low concentrations of 10 addi-
tional organic species in one or more of the around waier samcles.
None of these species could be confirmes by verification testing
(see Tables 5.2-17 throughk 5.2-19).

Un the basis of the available data, 5 organic species appear to be
present in shallow ground water beneath the site in relative high
concentrations. The meximum concentrations of these species in

sampies from each observation well are (in ppb):

DM-1 DM-2 OM-3
Eerizene 750,000 250 Q6390
tthyl Benzene 4,000 6 52
Napthalene 42 NO 4
Pheno] 920 142 9.6
Toluene 2,600 g 7
AR . 6-10
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® Inorganic contaminants including heavy metals and other trace ele-
ments are not present in shallow ground water beneath the Del Amo
site at levels exceeding what is considered a norma! background

range.

295/23-6.3-11  EXHIBIT : e 5 6-11
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INTRODUCTION

This report presents the results of an assessment of
possible contamination of subsurface soils underlying a
pertion of the commercial property located at 20221 Hamilton
Avenue, Los Angeles. The concern regarding possible soil
contamination arose as a result of a preliminary soil boring
drilled by others on behalf of a prospective purchaser.

EMCON Associates (EMCON) was retained on behalf of the
property owner (Andrex) to perfore a limited assessment of
soil conditions in the northwestern corner of the property
underlying the parking area. Nine soil borings were drilled

to depths between 30 and 50 feet. Soil samples were
obtained every five feet for purposes of logging the holes
and for measurement of headspace vapors. Selected samples

were submitted to an onsite wmobile laboratory for
determination of chemical concentrations.

The fieldwork was carried out on Friday, September 2, 1988.

The following sections cf this report describe the project

background, drilling and sacpling procedures used,
subsurface c¢onditions, results obtained and conclusions
drawn. A summary of soil sazple results 1is 1included as

Takle 1, a site vicinity map is included as Figure 1 and a
schezatic diagram of the site showing boring locations is

included as Figure 2. Appendices presenting the logs of
berings, analytical results, and chain-of-custody
docurentaticn are attachec and corplete the report.

ACEGROUND

EMCOK’s understanding of the events leading to the subject
assesszent is as follows. The property is tc be sold. The
prospective purchaser (cr purchassr’s lender) engaged the
services of another ccnsultincg firz to drill several soil
borings on the site. These berings were fcor the purpose of
determining whether any soil contazination problexms exist
pricr to closing the transacticn.

All but one of the borings repcrtedly penetrated clean soils
with no detectable contamination. The one exception was a
boring drilled in the northwestern corner of the property
near an easement for a series of petroleum and chemical
pipelines owned by Shell 0©0il Company. This Dboring
reportedly encountered elevated levels of benzene (approx.

2600 ug/kg) at a depth of 15 feet. The location of this
boring is shown on Figure 2.

As a result of this finding, the property owner reportedly
contacted Shell who identified an abandoned benzene pipeline

BXHBIT  » 5
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within their easement. This pipeline was reportedly
abandoned sometime around 1972 and may have been filled with
drilling mud to prevent further use.

To speed up resolution of the issue, Andrex decided to drill
additional soil borings in the area of the previous boring
and delineate any area potentially needing remediation. A
second objective was to better define whether the reported
benzene in the soil could be reasonatly related to the
benzene pipeline in the adjacent easement.

EMCON Associates was retained to perforez the described work
on a rush basis. To accomplish this, two drill rigs and a
mobile laboratory were mobilized to the site with the
objective of accomplishing the fieldwork within a one-day
time frame. The drilling and sampling methodology, and

analytical procedures employed are described in the
following section.

SCOPE OF WORK

Nine soil borings were drilled at the locations shown on
Figure 2. These borings are nurcberei B-1 through B-10,
skipping number B-S. The reason that B-% was skipped in the
numbering scheme was simply that two drill rigs were
erployed simultaneously to drill the hcies. One rig drilled
the odd-numbered holes while the other drilled the even-
numbered ones. The holes were numbered accerding to the
seguence in which they were drilled. The rig @rilling the
even-nurbered hcles drilled one more hcle than the other
rig; thus, this final hole was numbereé B-10 rather than B-
S. '

The borings were advanced by hollow-ster auger drilling.
Auger flights consisted of 7.25-inch ocutside diameter (3.2%-
inch inside diameter; sections. The odi-nurmbered hcles were
drilled with a Mobile b-61 drill, while the even-nurcberes

holes were drilled with a Mobile b-47 drill. All aucer
flights were stearm-cleaned prior to arrival onsite, arnd
again between borings, to prevent introduction of foreign

materials to the becrings or cross-ccntarination betwesn
borings. )

Samples of soil were obtained at five-foot intervals in all
borings tc facilitate logging the materials encountered as
well as to assess degree of contazination, if any.
Relatively undisturbed samples were obtained by driving a
modified California-type sampler with a down-hole hammer on
a wire line lowered inside the augers. Blow counts were
recorded for each sample and are presented on the logs.

EXHIBIT; ; 5
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the soil samplers were steam cleaned following each sample
run to prevent cross-contarination between samples. Soil
paterials encountered were described in detail according to
the Unified Soil Classification system. These descriptions
appear on the logs.

A portion of each sample was immediately placed in a Mason
jar, capped with foil, and placed in a pan of water along
with the other samples from the same boring in order for the
temperature to egquilibrate. After all samples from each
hole had been allowed to equilibrate, measurements of
headspace vapor concentrations were made on each sample as a
screening measure to determine which samples would be
submitted to the onsite laboratory.

Headspace measurements were made with a Photovac Tip
photoionization detector (PID) calibrated with 100 ppm
isobutylene calibration gas. It should be noted that the
headspace results are only a relative indicator of the
presence of volatile organic vapors and not a measure of
concentrations of specific compcunds in the soil. As such,
these measurements can be a useful relative sample screening
device but should not be relied upon as absolute indicators
of the presence of contamination. One important reason for
this is that vapors may have migrated through the soil from
the ground water beneath, or from offsite, and thus may be
an indicator of contamination at ancther 1location rather

than in the sarple itself. The headspace measurements are
indicated on the bcring logs.

Undisturbed sanpies were obtained in brass rings. After
removing each sarple fror the sampler, the ring was sealed
with Teflon and plastic caps, properly labelled, placed in a
plastic Zip-loc bag and stcred in a cocler prior te being

subritted to the onsite laboratory. All brass rings used
for samples were new and free of ccntarinants prior to
sampling. Thcrough chain-cf custody documentation was

prepared to docuzent the handling of each sanple subzmitted
to the lab.

After completior of each hcle, the hcle was backfilled by
either of the following methods. If the hole was clean ang
did not penetrate to ground water, a sack of Hole Plug (1/4-
inch bentonite pellets) was placed at the bottom of the hole
and charged with clean water. The remainder of the hole was
then backfilled with native soil. The hole was then capped
with an asphalt patch. Borings B-1 through B-5 were
backfilled in this manner. If the boring contained apparent
traces of hydrocarbons, penetrated to ground water, or was
located close to the pipeline easement, a sack of Hole Plug
was placed in the bottom of the hole, followed by a
cement/sand slurry backfill. The surface was capped with an

EXHIBIT. : 5
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asphalt patch. The remaining borings were backfilled in
this fashion.

Selected samples were submitted ¢to the onsite mobile
laboratory for chemical analyses. Analytical wmethods
employed included Total Petroleum Hydrocarbons (TPH) by
USEPA Test Method 8015 (modified), and TPH with distinction
of benzene, toluene, ethylbenzene and total xylenes (BTEX)
by USEPA test Method 8020. Sample extraction was performed
in accordance with USEPA Method 5030 using a pentane

extractant. Samples were analyzed by a Shimatzu Model GC
15A gas chromatograph.

The rationale for sample selection involved testing those
samples registering the highest headspace measurements with
the PID. In most cases this turned out to be the deeper
samples in each boring.

SUBSURFACE CONDITIONS

The northwest corner of the site consists of a parking area
with asphalt paving. A landscaped greenbelt area runs along
the north side of the property adjacent to the parking area.
The series of buried pipelines run along the north side of
the parking area under the greenbelt (Figure 2).

The site is wunderlain by silty to sandy soil varying in
color from light olive brown to yellowish brown. The sand
is generally fine-grained, with varying percentages of silt
and clay. The soil is generally mcist and 1s moderately
dense to dense. The upper approximately 10 feet of soil has
reportedly been excavated and recompacted as part of the
original site development. This appears to be born out by
the blowcounts recorded for driving the modified California
sarpler. 1In general, the blowcounts appear to be higher in
the wupper 10 feet than 1in the zcne between 10 and
approximately 30 feet deep. This varies from hcle to hecle
but is fairly consistent acrcss the arez drilled. 1In native
soils, the trend is usually from less dense tc more dense
scils with increasinc depth. The hignher density, as
measured by blowcounts, in the wupper 10 feet strongly
suggests that this zone has been recorpacted. |
No permeability measurements were made as a part of this
assessment; however, the soils underlying the site can be
expected to have moderate to high permeability depending
upon such factors as percent of silt and clay, and degree of
compaction. The significance of this is that any leak from
a nearby pipeline would be expected to migrate fairly
readily downward to the water table leaving behind only a
residue of compounds adsorbed on the soil particles.

BXHBIT, ¥ 5
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Ground water was encountered only in boring B-7, the deepest
hole, at a depth of 48.4 feet beneath ground surface. Very
damp soil occurred in this boring starting at a depth of
approximately 45 feet, indicating the ©presence of a
capillary fringe above the water table. The measured water
level was a gquick measurement and thus may not be an
accurate determination of the true depth to ground water
under static conditions. The true depth probably lies
somewhere between 45 and 48 feet.

The upper water-bearing zone beneath the site is believed to
be of poor quality and is not used as a drinking water

source based on regional information. Beneath the zone
drilled for this assessment a sequence of sands, silts and
clays of the Pleistocene Lakewood Forrmation exists. This

geologic unit is reportedly on the order of 250 feet thick
in the general site area, and includes the Gage and Gardena
aquifers. The permeability of these units is low and there
are reportedly few wells drawing from them. Beneath the
Lakewood is the San Pedro Formation, which extends to a
depth on the order of 900 feet. The San Pedro Foermation
includes the more-productive Lynwood and Silveradoc agquifers.
The Lynwood aquifer is scme 250 feet beneath the site and is
reportedly overlain by a 60-foot-thick clay layer. The
Silverado aquifer is deeper.

The above general descriptions of the underlying geology are
based on the California Department c¢f Water Resources
publication "Planned Utilizaticn of the Ground Water Basins
of the Coastal Plain of Los Angeles County" (Bulletin 104,
dated 1961).

Logs of site borings are included in Appendix A.:

CHEMICAL ANALYSES

As described above, all scil sarples were first screened
using a PID to measure headspzce organic vapor
concentrations. Because too many sa-rles were obtained
using two drill rigs tc test all of the samgles with the
mokbile laboratory in one day, the PID was used to identify
those samples having the highest apparent contaminant

concentrations. These sarcples were then submitted for
analysis.

As described above, samples were tested for total petroleum
hydrocarbons (TPH) (modified EPA Method 8015) and for TPH
with distinction of benzene, toluene, ethylbenzene and total
xylenes (BTEX) (EPA Method 8020). Sacples were prepared

using a pentane extractant in accordance with EPA Method
5030.
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Table 1 summarizes the results. In general, TPH values as
determined by the 8015 method ranged from nondetected (ND)
to 3.44 mg/kg. Benzene values above the capillary fringe as
determined by the 8020 method varied from ND to 0.14 mg/kg.
The measured value for benzene in boring B-7 at a depth of
45 feet was 11.7 mg/kg. Although this is a soil sample, the
sample was from the capillary fringe just above the ground-
water table; therefore, the value for benzene most 1likely
reflects ground-water conditions rather than soil

conditions. Toluene, ethylbenzene and total Xylenes were
nondetected in all samples.

Characterization of the ground water was not within the
scope of this assessment, therefore, the ground-water
quality beneath the site is not defined.

Certified analytical reports and chain-of-custody
documentation are included in Appendix B.

DISCUSSION OF RESULTS

As can be seen from Table 1, the predominant compound
identified in the site soil samples 1is benzene. The
measured concentrations range from nondetected to 0.14 mg/kg
(not including the one soil sample fror the capillary fringe
which had a higher concentration). These concentrations are
low. Based on the headspace measurements made with the PID,
it can be reasonably concluded that the other sarples not
tested Dby the onsite laboratory would have lower
concentraticns of benzene beczuse the sarples selected feor

testing were those having the highest headspace
concentrations. :

\

Frow the locaticns of the borings it is evident that the
incidence of detectable benzene increases the closer one
gets to the pipeline easement. It can also be seen that
cecncentrations appear to increase with depth close to the
pipeline easement. This latter finding becomes more clear
when the headspace results are examined. These findings are
consistent with a line leak scerariec and tend tc refute
other potential source scenarios.

I
The ground water beneath the site was not addressed as a
part of the present scope. 1In general, the ground water in
this area is known to be regionally contaminated from

NUmMErous sources. There is a wealth of available data
offsite which indicates that the upper water-bearing zone
carries a variety of contaminants. The Cadillac-Fairview

Superfund site, for example, is close to the subject site
location and has been shown to be associated with offsite

ground-water contamination by the regulatory agencies
performing studies of it.

-
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The significance of the facts above is that the presence of
contaminants in the ground water beneath the subject site
would certainly not be a surprise. - This leads to the
possibility that the headspace vapor ®measurements in the
site borings may be at least in part related to vapor
migration upwards from the underlying water table, rather
than to contamination of the site soils themselves. This
seems to be born out by the fact that in several of the
borings, principally those located further from the pipeline
easement, headspace measurements indicated possible
contamination whereas the soil samples actually tested clean
in the laboratory. Further support for this comes from the
one soil sample taken in the capillary fringe (B-7 @ 45
feet) which had elevated 1levels of benzene most 1likely
associated with ground-water rather thar soil conditions.

The benzene pipeline which is the 1likely source of the
contamination is thought to have been akandoned around 1972.
If this is indeed the case then any leak must have occurred
prior to this time. It is likely that percolation of rain
water and irrigation water over the irtervening years has
flushed most of the benzene in the soil down to the water
table. Only traces of residue from tke leak would now be
expected to remain in the soil, and these would occur in a
local zone confined to the immediate area of the pipeline.
The fincings of the present study suppcrt this model.

In view of the limited extent of detecteZ soil contamination
(confined to a small area under the ncr=hwest corner of the
parking area), the low concentrations found, and the fact
that the ground water beneath the site is of too poor
quality to be used as a drinking water resource, it is
EMCON’s professional judgment that there is no present
threat to public health or the environcsnt from the detected

soil contarcination.
COKRCLUSIONS

Based on the results discussed above, the following is a
surzary of EMCON’s principal conclusions:

1. The principal contaminant in the soil is benzene.

2. The benzene detected is at low concentrations and
is localized in a small area underlying the
northwest corner of the parkirg area.

3. The source of the benzene was the adjacent benzene

pipeline owned by Shell 0il Cczpany and operated
prior to its reported abandonrent in 1972.

PHBE ¢ 5
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4. Because the ground water in the area is of poor
quality and is not a useable drinking water
resource, the residual traces of benzene found do
not pose a threat to public kealth or the
environment.

5. Remediation of the so0il beneath the northwest
corner of the parking area does not appear to be
warranted.

Should you have any questions, or if we may be of further
service, please call the undersigned at (714) 582-5324.

Very Truly Yours
EMCON Associates,

M. Rolff
R.G. $3347
Director, Laguna Hills
Office
Attachments:
Table 1 - Summary of Soil Sample Results
Figure 1 - Site Vicinity Map

Figure 2 - Site Plan
Appendix A - Boring Logs

Appendix B - Certified Analytical Reports and Chain-of-
Custody Documentation .
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AUGUSTINL. WHEELER
: & DORMAN

AUGUSTINI, WHEELER & DORMAN
ALFRED E. AUGUSTINI

ROBERT M. VUKAROVICH

Pacific Mutual Building

523 West Sixth Street, Suite 330
Los Angeles, California 90014
(213) 629-8888

Attorneys for Plaintiff,
HAMILTON DUTCH INVESTORS

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS, & ) Csse No. CV 89-3738WMB (Kx~
California general partnership, )
) FIRST AMENDED COMPLAINT
Plaintiff, ) FOR:
) () TRESPASS; -
vs. ) (2) NEGLIGENCE;
) (2) STRICT LIAZILITY;
SHELL OIL COMZPANY, & ) (4) EREACE OF EASEMENT:
corperation, &anéd DCES 1 through ) () PRIVATE NUISANCE;
30, Inclucsive, ) (6) WILLFUL AND MALICICT:
) MAINTEXRAKNCE OF TEE
Defendants. ) NUISAKCE
)
Plaintiff, for its first amendsd complaint, alleges:
FIRST CRUSE OF ACTION

-3
A
]
"
"y
[3)]
"
"
>
\Q
o
[
o}
n
ot

A1l DPefendants)

1. Plaintiff, Hamilton Dutch Investors, a Califdrn::
general partnership, is, and at all times herein mentioned was.
a2 California general partnership, with its principal place'of
business located at 20101 Hamilton Avenue, Suite 3000,

Torrance, California.

EXHIBIT S -1- 1646P/1019-01
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2. Defendant Shell Oil Company ("Shell®™) is, and a:
all times hérein mentioned was, a corporation duly organized
and existing under the laws of the State of Delaware, and
avthorized to transact and transacting, intrastate business iz

California.

3. The true names and capacities of defendants suel
herein as Does 1 through 30, inclusive, are unknown to the
Plaintiff who therefore sues such defendants by such fictitiecus
names, and will amend this complaint to show their true names
and capacities when ascertained. Plaintiff is informed and
believes and thereon alleges that each of the defendants
designated as a Doe participated in ané are in some manner
responsible for the acts, damages and irjuries sustained by t:=

Plaintiff.

4, Plaintiff is informed ani believes and therescn
alieges that at all times herein menticzned each 0f the
Gefendants was the agent, employee ané/cr successor-in-intere::

toc each of the remaininc defendants, &ni in écing the thin

(19}

s
herein alleged, was acting with the authority and consent cf
his/her principal and within the course and scepe cf his/her

acency and/or employment. :

5. Since 1987, Plaintiff is, and has been, the owner
and in possession and control of certain real property locatel
at 20221 Hamilton Avenue, City of Los Angeles, County of Los

Angeles, California, and more particularly described in

EXHBIT, . ¢ _2-

&t .~
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Exhibit A attached hereto and by this reference made a part

hereof (the “Property”).

6. At all times herein mentioned, defencdants had,
and@ have, an easement over a certain 25-foot strip of the
Property for the purpose of transporting oil, petroleum or a=:
of its other products through underground pipelines (the

"Easement”).

7. Plaintiff is informed ané believes ané thereo=
alleges that defendants did place underground pipelines (the
»pipelines™) in the Easement and transpcrted oil, petroleum,
gas and other tcxic substances, includirg benzene, through
these Pipelines. On information and belief, at all times
herein mentioned, defendants haéd exclusive dominion &nd contr:is

over the Pipelines.

8. On or abouﬁ August 11, 1588, Plainﬁiff discovers:
concerntrations of toxic petrocleum hydroccarbons, including
rernzene, under the Property (the "Toxic Substances™).
plaintiff was not aware and could not rezsonably be ezpectel =
rnave beern aware of the Texic Substances prior to August 1ii,

1

1988. Plaintiff alleges that the Property has been

contaminated by the Toxic Substances.

9. Plaintiff has been informed by expert consulta:z:zs
that defendants permitted the Toxic Substances to enter the

Property through leaks from its Pipelines.

EXHIBIT, 6 | -3- 1646P/1019-01
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AUGUSTINL. WHEELER

10. Defendants' conduct in permitting Tozxic
Substances to leak on and under the Property constituted one ::
more trespasses. The leakage has substantially impaired ang
interfered with Plaintiff's possession and enjoyment of the
Property and has seriously diminished the value of the

Property.

11. On or about August 30, 1588, Plaintiff notifije:
defendants in writing that its Pipelines had leaked Toxic

Substances under the Preperty, and reguested defendants to t:

f

immediate action to remove all of the Toxic Substances
thereunder. During this szame period, Flaintiff also notifier?
defendants that the presence of Toxic Substances in the
Property had diminished the value cof the Property and
interfere¢ with its sale and that deferdants' continued refure:z:
to remove the Toxic Substances would Czuse irreparable injurxs
including lost profits and increzsed cerrying costs due to
plaintiffs inability to sell or lease the Property.

12. Defendants have refused, and continue to ref

ve -
Uuss

to remove the Toxic Substances from tre Property.

13. As a direct and proximaste result of the
trespasses created by defeﬁdants, Plairtiff has been, and wi::
be, damaged in a sum not now precisely known, but which '
Plaintiff is informed and believes shall be a sum not less trz=

$2,500,000.

EXHIBIT 6
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14. As a further direct and prcximate result of the
trespasses created by defendants, Plaintiff has incurred, and
will continue to incur, additional carrying costs for the
Property, including, but not limited to, interest, taxes and
insurance, all in an amount unknown to tke Plaintiff at this
time, but which Plaintiff is informed an2 believes shall be &
sum not less than $1,000,000. Plaintiff §111 move to amend

this Complaint to state such amount when the same becomes know:

to the Plaintiff, or on proof thereof.

ECCND CAUSE OF ACTION

(Negligence Against all Defendants))

15. Plaintiff repeats, realleges, and incorpcrates
each and every allegation contained in peragrephs 1 through

as thoucgh fully set forth herein.

16. Defendants owed Plaintiff & duty of care to ‘
maintain the Eesement in such a manner &s to irnterfere as

little as pescsible with the Plaintiff's full use

r.d ernioymern:

[1]]

of the Property.

17. Plaintiff alleges that defendants negligentl§ okt
carelessly maintained the Easement by allowing Toxic Substances

to leak from its Pipelines under the Property.

18. As a direct and proximate result of defendants'

negligent conduct, Plaintiff has been, and will be, damaged in

EXH‘.B”‘ 6 -5- 1646P/1019-01
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16

a sum not now precisely known, but which Plaintiff is informe:

and believes shall be a sum not less than $2,500,000.

15. As a further direct and proximate result of
defendants' negligent conduct, Plaintiff has incurred, and will
continue to incur, additional carrying costs for the Propertr,
including, but not limited to, interest, taxes and insurance,
all in an amount unknown to the Plaintiff at this time, but
which Plaintiff is informed and believes shall be a sum not
less than $1,000,000. Plaintiff will move to amendé this
Complaint to state such amount when the same becomes known tc

the Plaintiff, or on proof thereof.

THIRD CAUSE OF ATTION

(Strict Liability ~ Ultra-Hezardous Activity

Against 211 Defencants)

20. Plaintiff repeats, realleges and inccrporates
each and every allegation conteined irn peracraphs 1 through II.

as though fully set forth herein.

- s
s

th

21. Plzintiff alleges on infcrmetion and belief the:
the Toxic Substances referred to in tkis Complaint involve a
risk of serious harm to real property and even when transportsz:
or used with the utmost care, they will likely cause serioﬁs
contamination and damage as alleged above.

/77

77/
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22. Plaintiff alleges on information and belief thas
the Tocxic Substances referred to in this Complaint are not, as
of the time of the bringing of this lawsuit, substances in

comnon use in the State of California.

23. Plaintiff alleges that the Toxic Substances
referred to in this Complaint are so inherently dangerous thz=,
even if used with the utmost of care, the same did directly =3
proximately cause grave and serious damage and contamination =2

the Property as previcusly alleged in this complaint.

24. As a direct and proximate result of defendants'
transportation anZ use of the Toxic Substances through its
Pipelines, Plaintiff hes been, and will be, damaged in a sur
not now precisely known, but thch Plaintiff is informed ané

believes shall be a sum not less than $£2Z,500,000.

25. As a further direct and proximate result of

defe

o]

dants' transportation and use of the Texic Substances
through its Pipelines, Plazintiff has incurred, and will
continue to incur, adcditional carrying costs for the Prcpertsw,
including, but nct limited to, interest, taxes and insurance.
all in an amount unknown to the Plaintiff at this time, bﬁt
which Plaintiff is informed and believes shall be a sum not
less than $1,000,000. Plaintiff will move to amend this )

Complaint to state such amount when the same becomes known tc

the Plaintiff, or on proof thereof.

11}
EXH'BIT, 6 _7- 1646P/1019-01
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FOURTH CAUSE OF ACTION

{Breach of Easement)

26. Plaintiff repeats, realleces and incorporates
each and every allegation contained in paragraphs 1 through 1:,

as though fully set forth herein.

27. Defendants have breached its obligation to
*interfere as little as may be practicetle with the . . . ful:
use and enjocyment” of the Property, as set forth in the
Easement, by allowing Toxic Substance tc leak under the

Property.

28. Plaintiff has performed all of its obligations

under the Easement.

25. At the time of the formation of the Easement,
defendants knew, or should have known, that a lesk of Tozxic
Substances from the Easement would subs:antially diminish the
velue cf the Property ané substantially interfere with any
future sale of the Property. As a result of defendants’
breach, Plaintiff has in fact been unable to sell the Propersr
and, as a consegquence, Plaintiff has lost profitsvit wou1d4

otherwise have received from the sale cf the Property.

30. As a result of defendants®' breach of the

Easement, plaintiff has been damaged in a sum not now precisely

EXHIBIT
6 e 1646P/1019-01
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known, but which plaintiff is informed and believes shall be a

sum not less than $2,500,000.

31. As a further direct and Froximate result of
defendants' breach of the Easement, Pleintiff has incurred, e&z:3
will continue to incur, additional carrying costs for the
Property, including, but not limited to, interest, taxes ang
insurance, all in an amount unknown to the Plaintiff at this
time, but which Plaintiff is informed a2 believes shall be &

c

sum to less than $1,000,000. Plazintif

(4]

will move to amend tr::

Complaint to state such amount when the same becomes known te

the Pleintiff, or on procf thereof.

FIFTH CAUSE OF ACTICN

(Private Nuisance Against z:ii Defendzants)
32. Plaintiff repezts, realiezes, and incorporates
each and every allegation contained ir peragraphs 1 through i,

as though fully set forth herein.

33. Defendants' contaminaticz of the Property

substantizlly interferes with &nd impeirs P: b

(&1

's
S

| 22

int

n
"l

beneficial use of the Property and has seriously diminishéd =

value of the Property. Said contaminzzion constitutes a

permanent and continuance nuisance under California law.

34. As a direct and proximate result of the nuisancs

created by defendants, Plaintiff has, and will be, damaged ir =

w
EXH'BIT 6 -9- 1646P/1015-01
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sum not precisely known, but which Plaiz:iff is informed and

believes shall be a sum not less than $:.500,000.

35. As a further direct and prcximate result of the
nuisance created by defendants, Plaintiff has incurred, and

will continue to incur, additional carrying costs for the

- Property, including, but not limited to, interest, taxes and

insurance, all in an amount unknown to t=e Plaintiff at this
time, but which Plaintiff is informed ar® believes shall be a
sum to less than $1,000,000. Plzintiff »ill move to amend this
Complaint to state such amount when the same becomes known to

the Plaintiff, or on proof therecf.

SIXTH CAUSE OF ACTI-N

(Willful and Mzlicious Mair-enance of

Nuisance Against all Defa:dantsf

36. Plaintiff repeats, rezllecss, and incorporates
each and every allegation contsined in pzragraphs 1 through 1:

- -

és thouch fully set forth herein.

-7

37. During the perioé from August 3C, 1588 to May ¢
f

1988, Plaintiff made repeated oral and w-itten demands on
defendants to investigate and abate the zuisance they had

created.

38. With knowledge of the harmul consegquences cause:

by their nuisance, agents and employees of defendants, acting

EXHIBIT /
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within the scope of their employment and with the defendants®
A——_—fv
permission and consent, intentionally and maliciously refuse?
w——/

to inspect, monitor or abate their nuisance.

35. As a direct and proximate result of the nuisance
created by defendants, Plaintiff has been, and will be, damage3
in a2 sum not now precisely known, but the Plaintiff is informs=3

and believes it shall be a sum not less than $2.,500,000.

40. As a further direct and prcximate result of
defendants' malicious maintenance of their nuisance, Plaintiff
has incurreé, and will continue to incur, additional carrying
costs for the Property, including, but not limited to,
interest, taxes and insurance, all in an amocunt unknown to the
Plaintiff &t this time, but which Plaintiff is informed and
believes shall be a sum to less than $1,000,000. Plaintiff
will move tc amend this Complaint to state such amount when ths

same becomes known to the Plaintiff, or on procf thereof.

41, Plaintiff further alleges that the afcrementions

acts of defendants display a conscious disregard tc the righszs
/

of the Plaintiff, thereby justifying the awariZing of exemplar
-——d-—\’

and/or punitive damages in an amount sufficient to punishJ
defendants, and each of them, and to make an example of them.
/7/ )
/777

/77

/77
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AYER EL

WHEREFORE, Plaintiff prays for judgment against

s, and each of them, as follows:

1. For general damages according to proof at the

time of trial, but not less than $2.5 million;

2. For speciel damages according to proof at the

time of trial, but not less than $1.0 million;

to proof:;

permitted by law;

4
/77
/777
/77
/77
/777
/77
/77
/7/7/

77/

3. For punitive and/or exemgplary damages according

4. For costs of suit incurred herein;
5. Fer interest, including prejudgment interest as
and .
}
EXYIBIT 4
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m2y deem just and proper.

DATED:

6. For such other and further relief as the court

July 31,

EXHIBIT

1989

AUGUSTINI,

WHEELER & DORMAN

ALFRED E. AUGUSTINI
ROBERT M. VUKANOVICH

By . ’/ / /// Z

Robert M. Vukanov1ch

Attorneys for Plaintiff
HAMILTON DUTCH IKVESTORS

-]13-
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EXXIBIT A

Legal Description

Lot 62 of Tract No. 4671, in the City of Los Angeles, County c=
Los Angeles, State of California, as per map recorded in Book
56, Pages 30 and 31 of Maps, in the Office of the County

Recorder of said County.

EXCEPTING the Northerly 100 feet thereot.

£X1'BIT /




rlncemtiéml Property 7

Devel ot Co.
$00 \ﬂ.lmc Blvd, ,Buite 606
+ Los Angeles, Calif, 90017

(s geoy

SPACE ABOVE THIS LNT POR RECOADERS USE L
st W Pamesas B
. _ r_ "" wmwnnul_;“_":‘_‘f e -
e we Internstiunal Property e L O N Sl ¥ T e s T
. .. ' — Develo at Co. (., ENCLABAMICTY Bamsnat AT TB&® OF BAL
St s~ 900 Wilshire Blvd.,Suite 606 G e wl b T ¥ T C 3
SRR o+ Los Angeles, Calif. 90017 Tipetwrs of D & -7 Smv oy s Fom hoe
e 0T Cal ? CO . . <
i rporation Quitclaim Deed
E‘,' ‘ O 088 ) CA IVt T8 FOAN PURKRIPHED BY TITMLE INSLUSARCE AME TR 97 CUNPaAw Y
T
S FOR A VALUARLE CONSIDERATION, receipe of which s hereby ackaeviedged Stell 0il Coepacy
‘l\. !.-
s l
B awdnq-&dn&ﬁhmold\tmd Delaware )
¥ hereby REMISES, RELEASES AND QUITCLAIMS to Internstional Propercty Development ]
i Co., a California corporacion
o be feliowing doncribed rea! property in the  City Of Los Angeles 2
. Coumyel Los Aageles .Sive ol Cabformz: 88 mcre particularly. =
T described 1in tibit A attsched. . e
[- ¥
. Reserving to Crentor ar easement oOver thst certain 25-foot = z.
strip of lsnd as more garticularly set forch in Ex-ibit R attached Pt =2
hereto. .
i —r :—:}
-} w0 I
-~ 7
— ‘ =X
.
I '&—‘:}s h I
A RS

Tn Witness Whereof, said corporation has caused its corpcrate mname

anc seal to be affixed hereto and this instrument tc be cxecuted by
{ts Manager Manufacturing Complex and Assistant Secretary thereunte
duly suthorized.

Asgistant Scrretary

AR B = Sum St y &

GFfTICIAL SEAL

MEFORD 1. FENNELL /
Kf MLEIS (OB ¢ °

Wy acm wpo M 3 lm‘l

P. O. tm 4347 Carmn. Calitremiy V3745

_ g




.~ "STATE OF CALIFORNIA
" COUNTY OF LOS AMGELES

+ On February 23, 1976 defory ma, the under-

signad, & Notary Public In and for sald State,
personally sppeared T. E. Innocenz!, known to

me to be the Manager Manufacturing Complex and

0. C. Varren known to me to be Assistant Secratary

of the Corporstion that sxecuted the within Instrument,
known tc ms to be the persons who executed the within
Instrumsnt on behalf of the Corporation theraln namad,
and acknowledged to me that such Corporstion executed
the within Instrument pursuant to its by-laws or o
resolution of lts board of éirectors.

WITNESS oy hand nnd/'flc?.! seal.
Sigmtureﬂ/ J{/f%{r*ﬂ///l

/Hclford L. Fennell
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LECAL DESCRIPTION

RESEARCH AREA = PARCEL 1
SOUTH OF DWP 100-FOOT RIGHT OF WAY

along the southerly lines of Lots 62
48" West 902.13 feet; thenze leaving

RE

=i,

i All that cevtain real property situate in the City of Lecs
L Angelus, County of Los Angeies, Stote of California, and
RS beins a portion of lLots 61 and 62 of TRACT NO. &4bU71 as
AR recorded in Book 56 of Maps at pages 30 ané 31, Records of
A AT Los Angeles County, said portion being more particularly
:;'.‘.‘-',%y described as follows:

iR

§,$ Beginning at the southeast corncr of sail Lot 62, thence
308

and 61 South 89° 52°
said southerly line

3%

33
X North 0°® 15°' 29" West 233.81 feet to the southerly linc of
S iy the Lands of the Departrunt of Water & Power City of Los
~1% X Angeles as described in Dcued recorded September 3, 1942 in
STt Book 19574 at page 48 of Official Records of said County;
e E thencc along last saicé southerly line Nerth 89° 54° 42" Ea::
._:‘,’-_f{. 902.84 feet to the easterly line of said Lot 62; thence
};“.’;‘;‘%'f along said easterly line South 0°® 05' 03" East 233.31 feet
;-*;.-:f.;'; to the Point of Beginning.
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RESERVATION OF PIPELINE EASEMENT

Excepting and reserving uste Crantor the right of
way anc easemcnt at any time and from time to time te lay and
{nstall onc or more underground pipe lines, toguther wicth
undcrground connections, fittings and appurtenances, for tae
transporcation of ofl, petroleun or any of its products, gas,
wvater and other substances or any thereof, along, through,
under and acrocs the lands hereinafter describez, and to
operate, maintain, preserve, protect, repair, rcplauce, Ten.,
alter, change the size of and vemove the same; toygciher wi:ih
the right to do such clearing and to wmake suech excavationg,
cuts, and £ills with sechanical and other appliances and
cquipuent or othcrwise, as may be rcasonably neccssary or
convenicant to the exercisc of the rights herein reservued;
togethcr also with the right of ingress to and egress from
and over said lands, frow public streets adjaccnt to said
casement 3t locatisns approved froa time o time by Crantee,
which approval shall not be unrvasonably withheld.

The lands hercinbefore referrcd to are the lands
situated in the County of Los Angeles, State of California,
more particuiarly described in Exhibit B-1 attacred.

The Crantor shall e¢xercise the rigiits hereiu reserved
in such manner as to interfere as little as =ay be pruacticable
with the Grantee's full usc und cnjoymeat of s5aid lands, but
Crantee ahall not erect any buildings or ofther percanent struce
tures or plant trces or drili or excavate over any pipe line
laid pursuant to this reservition or wiinin such dintance of
any such pipc linec as will dumage or cudanger the same or
interfere with the maintenzuce ¢r ujperation thereof. Notwith-
stonding the Jovupoiny,, Cranter apgrees to prowptly replace and
restore at its solc expense any plants, grass, flowers or
other landscaping and any sprinkler system equipment, and any
sarking lot surface, curbs, driveways or similar improvements
which may be damaged or disturbec by it.

Grantee and its succes3ors and assigns heredby reserve
the right and option to relocate this right  of way and easement
oncc and only once i ali of the following conditions precedernt
to such Tclocation arec met:

1. Cranter must be givea at least 60 duys' pricr
written nctice of the new location for said easement and the
proposed date on which the pipeline o1 lines iz said easemunt
vill be relocacted.

2. The relocatec easement shall bave priority over any
deec of trust or other encumbrance which arose after the recording

of this easement.

3. All costs and e:penses relating to such relocarion
shail be borne by Grantee.

4. Prior to relocation Crantee shall prepare for
exccution an amendment to this easement in form and substance
savisfactory to Crantor, with appropriate subordination clauses,
provided that said amencment shall state that all of the terms
of this eascment exccpt the relocation provision shall remain
in force and that only Exhibit B of this eascment 1is amended.

1.
Exhibit "e"
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$., Tha Dav easement shall not overlap the casencnts
vhich Grantor granted to Mobil 0Ll Corporation anc Fpur Corners
Pips Line any respectively {n Instrusant No. recorded
{n Book D-5A96 at page 315 and Instri=ent No.J3 recordel {n
ook D-5695 at page SIU ot Offlcial Recorcs, Los Arngelcs Ccunty,

wt- =

ir"'”’( Califorolia, unless Trantor has given his prior written consent
"{sq? to puch overlap, - '
,':;.I M
2.y 6. The =mw location and the timing for the relocation !
iﬁ#i,;-» .of this easement shall be mutually epproved by Crantor and .
. ,J;‘-:r g Grantee, and such approval shali not be unreasonably withneld i
;_‘,; by either party. ) 1
f;:&?/i 7. Crantor shall be given sufficicent timc, prior to |
3'.*" . actusl relocation, to comply with all pertinent laws, statutes;
) ;'{%l ordinances, rules and regulations governing such relocation.
ST R .
.‘!-‘.‘L,'.Jf_,‘\ 8. Once such relocation has beer consumsuted, Grantor
.{ig;;bq.{:_ will quitclaim all of fts right, title, anc interest in the lang
NUF Lot abandoped as a result of such rclocstion.
b LA ST SRR .
‘»,':\.,\ ' Grantor and its successors and assigns hereby agree
r -.’f'j‘-:":- . that Crantce has the right to constzuct and aaintain, under, cver,
e f»l ,"f across, aloug, and through the right of way reserved hereby, all
b ','."-"i-;;-’: such rights of way, roads, rail lines, pipe lines, power lines, t
e };,ﬂ-!ff drainage lines and other utility lires and appurtenances thereto =
N ;&,".,f:f:,', as may be rcquired by Crantee froc time Co time provided tnesc -
WA Lh 7o agreed rights shall not be exercisec in a manner to unreasonably >
| :{"ui:‘, interfere wirth this easemcnt. =
RS S . —
-l f‘.,:l'k'-'i':: This reservation and wll the terms andé provisions hereof —
| '-\*,ﬂ'_\“""‘:'..-;"'-, ghall bind and inure to the benefit of the respective heirs, Y
‘;4:1"1_’-\; F“ lessecs, licensees, successors anc assignc of the Gramtor and o .
| Trg e b b the Grancee. <
| a * - (=p) ‘
i:_"ln'j
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Leacr.t

Two otrigl of land, 25 feet in’ width, beiog s portion
of Lots 12, 13, 36, 37, 61 and 62, also a portion of kosemesd
Avenue, vacated, S0 feet in width, lying betwren said lots
13 sod 36, said lots snd Rosemrsd Avenue being shown on

tbe mip of Tract No, 4671, recorded in Book 52 Pages 30 anc

ced N1

L

’

distant North 0° 05' 03'" West 233.3] feet froz the inrterseccion
of said east line and the north line of Del Amc Boulevard,

SO feet in width, suid pointc salso being oz the south line

of that certain 100 foot strip of land Gescribed ir a deed

to the Departmcrnt of Water and Power of the City of Los
Angeles, dated Jure 18, 1942, recordec Sepcember 3. 1942 :
in Book 19574 Page 48 of Officiul Records cf said County; .
thence along said south line, Scurh B89° 54" 42" West 1312.3%
feet to the west line of :aid Lot 61,

I'A 31 of Maps, in the office of the County Recorder of the
N E County of Los Angeles, Stste of Callifornia, alsoc thst portion
| ,/\,'3’ : of Vermont Aveoue, adjoining seld Lot 137, sbandomed as 3
| AR N public street by order of the Board of Supervisors of
| ‘l';{:‘-;’.:"':i{ ' Los Angeles County, recorded in Book 6142 Page 206 of

;L" ',‘T-;‘.ir"i'\ ! of flciul Records of ssid County. The north line of said
‘ fg\',_:l- o'h. 25 foot strips of land, being described as follows:
I SR EREN 3

R AR STRIP NO, 1:
5«‘; L Beginning at 8 point in the east line of said Lot 62,

A ._!.,'t
v el
A P
T
ST e S
T
< B
T

*
r

R

S AP

: N .‘.:.'-""-\ -

agens T
: 1

STRIP NO. 2:

Beginning st & peint in rhe weat line of Vermont Avenuc,
80 feet in width, distant Rorth 1° 38' 4C" West 234.12 feet
from the intersection of s3id west line anc the oorth line
of Del Amo Boulevard, 59 feet in width, said point also
being in the south linc of saicd Depsrtment of Water and
Power 100 foot wide strip; thence along sai¢ south line,
South 89° 54' 50" West 1¢70.59 feer; South BE® 23' 06" West
880 .03 feet and South 89° SB' 46" West 50.0¢ feet tu a
peint in the east line of Normandic Avenue, 66 feez ir width,
said point being distant North 0° 04' 3C" West 214.63 feet
froc the intersection of said east line auc the norch line
of said Del Amo Boulevard.
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of
California. I am over the age of 18 and not a party to the
within action; my business address is 523 West Sixth Street,
Suite 330, Los Angeles, California 90014.

On July 31, 1989, I served the foresoing document described
as FIRST AMENDED COMPLAINT on the interested parties in this

action by placing a true copy thereof enclosed in sealed
envelopes addressed as follows:

Kevin D. O'Leary, Esg.
Shell 0il Company

10 Universal City Plaza
Suite 1850

Universal City, CA ¢S1608

[(X] (BY MAIL)

[ }] I deposited such envelope in the mzil at
. California. The envelope was
mziled with postage thereon fully prepzid.

{X] As follows: I am "readily familiar" with the
firm's practice of collection &nd processing
correspondence for mailing. Under that practice it
would be deposited with U.S. pcstal service on that
seme day with postage thereon fully prepzid at Los
Angeles, California in the ordinary ccurse of

business. I am aware that on cotion of the party
served, service is presumed invalid if ,postage
cencellation date or pcstage meter date is more thar
one day after date of deposit for mailing in affidavit.

[ 1] (BY PERSONAL SERVICE) I delivered such envelope by
hand to the offices of the adéressese.

[ ] (STATE) I declare under penal:ty of perjury under the
laws of the State of Californiz that the above is true

and correct. |

[X] (FEDERAL) I declare that I am employed in the office
of a member of the bar of this court at whose
direction the service was made.

Executed on July 31, 1989, at Los Argeles, Califdrnia.

DEBORAH A. HOSLER .
Type or Print Name Signature

£MBIT 4
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PROOF QF SERVICE

STATE CF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of
California. I am over the age of 18 and not a party to the
within action; my business éddress is 523 West Sixth Street,
Suite 330, Los Angeles, California 90014.

On July 31, 1989, I served the foregoing document describes
as FIRST AMENDED COMPLAINT on the interested parties in this
action by Placing a true copy thereof enclosed in sealed
envelopes addressed as follows:

Kevin D, O'Leary, Esg.
Shell 0il Company

10 Universal City Plaza
Suite 1850

Universal City, CA 91608

[X] (BY MAIL)

[ ] I deposited such envelope in the mail at
» California. The envelope was
mailed with postage thereon fully prepaid.

(X] As follows: I am "readily familiar" with the
firm's practice of collection ang pProcessing
correspondence for mailing. Under that Practice it
would be deposited with U.S5. postal service orn that
same day with postace thereon fully Prepeid at Los
Angeles, Californis in the Orcinary course of

business. I am aware that on motion of the party
served, service is presumed invalid if POsStace
cancellation date or postage meter date is mere than
one day after date of deposit for mailing in affidavit.

[ ] (BY PERSONAL SERVICE) I deliveregd such envelope by
hand to the offices of the adéressee.

[ ] (STATE) I declare under penalty of perjury undéde: the
laws of the State of California that the abcve is true
and correct. 1

[X] (FEDERAL) I declare that I am employed in the office
of a member of the bar of this court at whose
direction the service was made.

Executed on July 31, 1989, at Los Angeles, California.

DEBORAH A. HOSLER . . ' g
Type or Print Name Signature ?
E

£X1IBIT, 6 -15- 1646P/1019-01 '
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VERIFICATION
STATE OF CALIFORNIA, COUNTY OF
I bave read the foregoing.

and know its contents

[X] CHECK APPLICABLE PARAGRAPH
1 am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as tc
those matters which arc stated on information and belief, and as o those matters 1 believe them to be true.
1 am O an Officer O a panner Oa — of

a party to this action, and am authorized to make this verification for and on its behalf, and I make this verification for tha:
reason. O | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. O The matters stated in the foregoing document are true of my own knowledge cxcept as to those matters which are
stated on information and belief, and as to those matters | believe them to be true.

I am one of the attorneys for
a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | mak-
this verification for and on behalf of that party for that reason. | am informed and believe and on that ground allege tha:
the matters stated in the foregoing document are true.
Executed on , 19 . at , California.
I declare under penalty of perjury under the laws of t.hc State of California that the foregoing is true and correct.

Type or Print Name Signature

PROOF OF SERVICE
10134 (31 OCP Revemed 5/1/88

STATE OF CALIFORN1A, COUNTY OF LOS ANGELES

1 am employed in the county of Los Argeles . Suate of Californiz
1 am over the age of 18 and not a party to the withic action: my business address is:
12100 Wilshire Blvd,, Suite 700, Tos Angeles, CA 90025
OnM 1990 . 1 served the foregoing document described as_S_HELLLS_L\_"E_MMI_N__
SUPPORT OF MOTION FOR SUMMAPRY JUDGHMENT: DECLARATICONS IN SUPPORT;
AND, EXHIBITS

on the parties in this actior
by placing the true copies thereof enclosed in seaied envelopes addressed ac stated on the attached mailing list:
by placing T the onginal XXa true copy thereof enclosed in sealed envelopes addressed as follows:

ARUGUSTINI, WHEELER & DORMAN

523 West Sixth Street '
Suite 330

Los Angeles, CA 90014

BY MAIL

*] depositec such envelope in the mail at , California
The cnvelope was mailed with postage thereon fully prepaid.

As follows : | am “readily familiar™ with the firm’s practice of collsction and processing correspond=nce for maiiing
Under that practice it would be deposited with U.S. postal service on thai same day with postage thereon fully prepaid at
California in the ordinary course of business. I am aware that on motion of the
party served, service is presumed invalid if postal canceliation date or postage meter date is more than one day after date of dc‘bosix
for mailing in affidavit.

Executed on , 19 , at , California.
**(BY PERSONAL SERVICE) | delivered such envelope by hand to_the offices of the addressee.
Executed on April 13 ,19.90 4 Los Angeles , California.

(él.alc) I declare under penalty of perjury under the laws of the State of California that the above is true and correct.
(Federal) 1 declare that ] am employed in the office of a member of the bar of this court at whose direction the service was
made.

LARRY MARSEL % %A‘/ |

Type or Print Name

STUAATS EXBROOK TIMESAVER (REVISED S/1/88) “(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE K
MEW DISCOVERY LAW 2000 AND XI31 C.CP MAL SL.OT. BOX OR BAG)

Aday be umec n Callove Smee o Fegeral Courw) **(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER
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MARK SCHREIBER

LAW OFFICKS
KELTNER & SCHREIBER. INC.
12100 WiLsnire BOULEVARD
surte 700
LOS ANGELES., CALIFORNIA 90025-7199
Tewzronz (213) 820-3888

(8P4 JELOW POR FILING STAMP ONLY)

Attorneys for pe fendant SHELL OIL COMPANY

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS,
a California General
Partnership,

Plaintiff,
V.
SHELL OIL COMPANY, a
corporation, et.al. and

Does 1 - 30,

Defendants.

Vs s N N Vs s Nt Vi i i i

CASE NO. 89 3738 WMB (Kx)

DEFENDANT SHELL OIL COMPANY'S
MEMORANDUM IN OPPOSITION TO
HAMILTON DUTCH INVESTORS'
MOTION FOR SUMMARY JUDGMENT

Date; January 14, 1991
Time: 10:00 a.m,
Place; Courtroom 9

Hon, Wm. M. Byrne, Jr.
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I. STATEMENT OF THE FACTS . . « ¢« o o o o ¢ o o &

II. ARGUMENT . . . . .« =

A.

CONCLUSION

HOWARD MANN BOUGHT WITH KNOWLEDGE

OF THE PROBABLE CONTAMINATION OF

THE PROPERTY AND HE WILL BE UNJUSTLY
ENRICHED IF ALLOWED TO RETAIN THE
BENEFITS OF SHELL'S CLEAN UP OF

THE PROPERTY . .

SHELL'S SECOND COUNTERCLAIM IS FOUNDED
DIRECTLY ON CERCLA AND IS PROPER . . . . .

THE SECTION 9607 (B) (3) DEFENSE IS NOT

AVAILABLE TO HDI

MANN'S OWN PRIOR KNOWLEDGE AND THE
KNOWLEDGE OF HIS PREDECESSORS COMMENCED
THE RUNNING OF THE BAR OF THE STATUTE

OF LIMITATIONS .

MANN IS NOT ENTITLED TO THE EXTENSION

OF THE STATUTE OF LIMITATIONS BECAUSE

HE KNEW OR REASONABLY SHOULD HAVE KNOWN
OF THE CONTAMINATION . . . &« ¢ o o o ¢ o =«

SHELL IS ENTITLED TO ASSERT ITS WAR POWERS
DEFENSE FOR THE REASON THAT ITS AUTHORITY
TO ACT AS AGENT FOR CONGRESS WAS VALIDLY

CONFERRED . . .
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(8. : BELOW PFOR FILING STAMP ONLY)

MARK SCHREIBER

LAW OFFICES
KELTNER & SCHREIBER. INC.
12100 WiLsnint BOULEVARD
surte 700
LOS ANGELES, CALIFORNIA 90028B-7199
TCLIPHONE (R13) 820-3888

Attorneys 9 fendant SHELL OIL COMPANY

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS, CASE NO. 89 3738 WMB (KX)

a California General

Partnership, DEFENDANT SHELL OIL COMPANY'S
MEMORANDUM IN OPPOSITION TO
Plaintiff, HAMILTON DUTCH INVESTORS'
MOTION FOR SUMMARY JUDGMENT
v.

SHELL OIL COMPANY, a
corporation, et.al. and
Does 1 - 30,

Defendants.

\

pefendants SHELL OIL COMPANY and SHELL PIPE LINE CORP.
(hereinafter referred to collectively as "SHELL") file this
memorandum in opposition to Plaintiff HAMILTON DUTCH

INVESTORS' (hereinafter "HDI") motion for summary judgment.

|| that:

1. SHELL's first counterclaim for equitable 1lien and
its affirmative defense of offset are supported by HDI's (in
the person of its ‘managing partner HOWARD MANN's) prior

knowledge of the possible contamination of the property with

-] -

HDI's motion should be denied in its entirety for the reasons
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residues reflecting the former presence of plastics
manufacturing and petroleum wastes;

2. SHELL's second counterclaim for contribution
(pursuant to CERCLA) and its affirmative defense of allocation
of response costs (under CERCLA) are supported by HOWARD
MANN's prior knowledge of the possible contamination of the
property depriving him of the "innocent landowner defense" and
as a matter of law because of the privity of contract and
privity of estate between HDI and the depositor of the
contamination (if there bé any at all):

3. SHELL's affirmative defense of the bar of the
statute of limitations is supported by HOWARD MANN's prior
knowledge of the prior uses of the property, the contamination
of the property immediately to the North of the HDI property
and the contamination of the adjoining property to the West of
the HDI property (lot 61) and as a mattef of law for the
reason that the knowledge of prior landowners (that the
property was or might be contaminated) is imputed to HDI:;

\

and,

4. SHELL's affirmative defense of bar under the "War
Power" of the United States is supported by the finding of
Judge FPfaelzer that SHELL performed under its lease and
operating agreement for operation of the butadiene plant (of

which the HDI property was a part) and as a matter of law for

““the reason that "there is no lability on the part of the

contractor for executing its [the Government's] will."

Exhibit 1. Yearsley v. W.A. Ross Construction Co., 309 U.S.

18, 20-21, 60 S.Ct. 413, 84 L.Ed. 554 (1940).
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5. From 1943 until 1955 the HDI property was a part of
a butadiene manufacturing plant. That Plant was component
part of a larger 278 acre synthetic rubber manufacturing
facility. Exhibit 2. The butadiene plant, its equipment, and
its feedstocks were owned by the Defense Plant Corporation, a
subsidiary of the Reconstruction Finance Corporation, a wholly
owned corporation of the United States of America. Exhibit 1,
p 405 SHELL did not design or build any part of the
synthetic rubber manufacturing facility. SHELL operated the
butadiene plant as agent of the Defense Plant Corporation.
SHELL fully performed under terms of its operating agreement
and lease agreement. Exhibit 1, p.& B1Y4,p.6,P- 21

6. From April 25, 1955 until December 12, 1972 SHELL
owned the entire synthetic rubber manufacturing facility,
which became known as the Shell Chemical Plant. On December
12, 1972 SHELL sold the plant and the realty to Cabdt, Cabot &
Forbes. Exhibit 3. The plant was slated for demolition. As
a part of the sale Cabot, Cabot & Forbes retained Ken O'Brien
& Associates to conduct soil testing. The so0il tests
indicated three major areas of soil contamination. Exhibit 4.

7. The vexatious issue of contaminated soil continued
to bedevil Cabot, Cabot & Forbes as it attempted to sell and
build at the former site of the butadiene plant. Cabot, Cabot
& Forbes informed buyers about actual contamination and
possible designation of the former site as a California

Hazardous Waste Site. HOWARD MANN was so informed at least as

-3-
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early as July 1983 in connection with his purchase of lots 63
and 64 (the pércels immediately to the North of the present
HDI site). MANN was so concerned about the reports of the
presence of contamination from the prior use of the site that
testing was performed by IT Analytical Services. That testing
of soil on the lot 63, located a mere 100 feet to the North of
the HDI site confirmed the presence of Styrene, Xylene,
Ethylbenzene, Toluene, and Benzene reflecting the former
presence of plastics manufacgpring and petroleum waste. Welsh
deposition, page Jii_jaﬂgn;.dg:;:}sy/n-,rb/wau/t'_?_. Mann was
informed that although his 1lots were contaminated, the
contamination did not rise to the level of a hazardous waste
property as defined in Calif. Health & Safety Code § 25117.3.
| 8. As part of his investigation of the contamination on
lots 63 and 64 Mann learned of the prior uses of lots 61, and
62. He was informed of contamination of the soil on lot 61,
which forms the Western border of lot 62. FEX. 6)7;3)-,'1:) 1349-13¢
pages 143+/449.
9. From October 29, 1976 to November 30, 1984 cadillac

Fairview/California owned the HDI property. At least as early

: as‘February 24, 1981, Cadillac Fairview learned that hazardous

wastes had allegedly been disposed of within 2000 feet of 1lot

62. Oon December 9, 1983 Cadillac Fairview filed an action‘

before this court for damages arising out of its discovery.

~'see Cadillac Fairview/California v. Dow Chemical Co., et.al.
\and related cross-actions, U.S.D.C. Civil No. CV 83 7996 MRP.

Exhibit 5.

10. On February 26, 1987 HDI (including HOWARD MANN as
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one of the three partners) acquired lot 62 "as is" and without
a shred of soil testing or analysis. Traces of contamination
were detected in a portion of the subsurface soil of lot 62 on
August 11, 1988. The within action was filed on March 15,

1989 in state court.

II.

ARGUMENT

A. HOWARD MANN BOUGHT WITH KNOWLEDGE OF

THE _PROBABLE CONTAMINATION OF THE

ROP Y D HE W BE UNJUSTL CHED
F ALILOWED TO RETAT THE__BENEFITS OF

SHELL'S CLEAN UP OF THE PROPERTY

1l1. SHELL's first counterclaim for equitable lien and
its affirmative defense of offset are legally supported by the
equitable doctrine of unjust enrichment. "It is of course the
law that when one obtains a benefit which may not be justly
retained, unjust enrichment results, and restitu;ion is in

order." Marina Tenants Assn. v. Deauville Marina Development
Co., 181 Cal.App.3d 122, 134, 226 Cal.Rptr.321 (1986).

12. "' [T)he wrongful act giving rise to a constructive
trust [unjust enrichment] need not amount to fraud or

intentional misrepresentation. All that must be shown is that'

"the acquisition of the property was wrongful and that the

'}:keeping of the property by the defendant would constitute

unjust enrichment.'" 11 Witkin Summary of cCalifornia Law (9th
ed.), Trusts, §305, p. 1139.

13. In the case at bar SHELL's counterclaim based on

-5=
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unjust enrichment and its affirmative defense of offset must
stand factually for the reason that there is a triable issue
of material fact concerning HOWARD MANN's knowledge or reason
to know of the contamination of lot 62 before he purchased it.
In his declaration (in support of the instant motion) MANN
swears that he had no knowledge or reason to know. In support
of his statement MANN inadvertently attaches as Exhibit C a
copy of a letter he acknowledges receiving on or near the date
it bears that informs him that "Review * * * jindicate[s] that
hazardous wastes may have been disposed of on your property."
Welsh depodé/ia~i6 and Exhibit é,p. /31,0 2,

14. MANN was not content with the tests received from
Cabot. Through Cabot he requested additional testing of lots
63 and 64. Welsh depo.3Q@'3imhnd Exhibit . é. The results of
those tests identified the contaminants on lots 63 and 64 and
identified them as the residues of plastics and petroleum
manufacturing. Exhibit ¥ . MANN's receipt of that report
dated September 22, 1983 creates a triable issue as to
whether MANN knew or had reason to know that a hazardous
substance was deposited in the soil beneath lots 63 and 64 and
by physical extension beneath lot 62, as well.

15. When MANN seized the opportunity to purchase lot 62,

closing escrow in less than one month, by not conducting any

.environmental testing he bought a lawsuit. MANN knew or had

" reason to know that if post-purchase environmental testing

revealed (as it had on 1lots 63 and 64) the presence of
contaminants, MANN could always sue SHELL, let SHELL clean up

the contamination and reap the benefit of the increased value
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of the property. Were SHELL's counterclaim of equitable 1lien
and SHELL's affirmative ‘defense of offset to be stricken then
MANN would be in a position to obtain a benefit, which he may
not justly retain. This court should not allow MANN to be
unjustly enriched, based on his contaminated knowledge or
reason to know of the contaminated property. If at trial the
court determines that MANN knew or should have known then
SHELL's counterclaim of equitable lien is proper to the extent
that SHELL must clean up the contamination and inadvertently
improve the wrongdoer's property. In the alternative SHELL's
affirmative defense of offset should remain so that the
wrongdoer, MANN, the MANN with gquilty knowledge, not be
permitted to profit by his wrong. As it is written "No one
can take advantage of his own wrong." calif. cCivil cCode

§3517.

B. SHELL'S SECOND COUNTERCLAIM 1S

FOUNDED DIRECTLY ON CERCLA AND IS PROPER

)

16. Shell's second counterclaim is for contribution
under CERCLA. It is premised on 42 U.S.C. Section 9613 (f) (1)
which provides:

(1) Contribution. - Any person may seek contribution

from any oﬁher person who is liable or potentially

liable under section 107(a) during or following any

civil action wunder section 106 or under
section 107(a). Such claim shall be brought in
accordance Qith this section and the Federal Rules

of Civil Procedure, and shall be governed by Federal

-7 -
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law. In resolving contribution claims, the court

may allocate response costs among liable party using

such equitable factors as the court determines are

appropriate.

17. 42 U.S.C. §9613 (f) applies whenever a potentially
liable person to seeks contribution against another person who
is liable or is potentially liable. In the event that both
are found to be liable, the court "may allocate response costs
among [(them] wusing such equitable factors as the court
determines are appropriate". The liability of HDI is, of
course, absolute because it is the current landowner. The
liability of Shell has yet to be determined. The reason that
HDI's liability is absolute is because it is the owner of the
land upon which the alleged release took place. 42 U.S.C.
9607 (a) (1) provides that:

(a) Notwithstanding any other provision or rule of

law, and subject only to the defenses set forth in

subsection (b) of this section -
(1) the owner and operator of a vessel :
. or a facility . . .
shall be liable for - . .
(B) any other necessary costs of response
by any other person consistent with the
national contingency plan;

See Ascon Properties, Inc. V. Mobil 0Oil
Co., 866 F.2d 1149, 1152-53 (9th Cir.

1989).

18. While the 1liability of Shell has yet to be
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established, so long as HDI's land is in fact a "facility",
HDI's liability is undeniable. HDI at Page 13 of its brief
argues disengeneously that since it did not deposit anything
at the site, as a matter of law there is no basis for it to be
held responsible for any portion of the clean-up. That
position is legal incorrect. The court may apply equitable
factors under 42 U.S.C. 9613(f), and in so doing look beyond
the question of simply who placed the alleged waste at the
site and look to other factors. The central equitable factor
being MANN's knowledge that he might well be buying
contaminated property and his haste to close the transaction
without the very testing he insisted on in acquiring the
adjoining parcels (lots 63 and 64).
19. In its memorandum HDI cites Shapiro V. Alexanderson,
741 F.Supp. 472, 479 (S.D.N.Y. 1990). The holding in that
case supports SHELL's counterclaim for contribution (when the
entire section quoted by HDI at page 13 of its brief is set
forth); therein the court states:
[I]f it is found, after resolution of the issues of
fact material to Shapiro's [the land owners] due
care, that Shapiro expended a share of the cost
greater than his equitable share under *the
circumstances then other covered persons can be
ordered to contribute towards response cost based on
their degree of responsibility. Alternatively, if
Shapiro is found culpable and the other covered
persons are found not to be responsible for the

damage, then contribution from the other covered
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persons is not warranted. The Third Circuit has
described this system of contribution among covered
persons for privately expended response costs as
consistent with
Congress' desire to encourage clean-up by
any responsible party. If fair
apportionment of expense is not assured,
it 1is unlikely that one party will
undertake remedial actions promptly when
it could simply delay, awaiting a legal
ruling on the contribution 1liability of
other responsible parties. Smith Land &

Improvement Corp. V. Celotex Corp., 851

F.2d at 90.

20. There is a triable issue of material fact concerning
the extent of MANN's extensive knowledge of the prior use of
the property as well as adjacent contamination at the time of
purchase. The court cannot at this Jjuncture say as a matter
of law, that HDI is entitled to 100 percent contribution given
the court's vast discretion to apportion costs equitably after

a full hearing on the merits.

C. THE SECTION 9607(B) (3) DEFENSE IS NOT

AVAILABLE TO HDI *

21. At Page 14 of its brief HDI argues that it may avail
itself of the defense set forth in 9607(b) (3) which provides
that a person is exonerated of liability if the release was

wholly caused by the acts of third parties and in addition:

-10~-
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‘ considered in the allocation of costs.

(b) he took precautions against foreseeable acts or
omissions of any such third party and the
consequences that could foreseeable result from such

acts or omissions;

22. A matter of pure statutory construction, this
section is obviously aimed at exonerating defendants who in
properly arranging for the disposal of hazardous waste
accidentally become 1liable under the absolute 1liability
provisions of CERCLA. It is doubtful the section should ever
be applied to exonerate a landowner since that was, any
landowner who did not deposit hazardous waste on the site
would be exonerated no matter his knowledge at the time of
purchase. If, in fact, this section was designed to exonerate
a landowner, then it would not have been necessary to add the
"innocent 1landowner" defense of 9607(a) when the SARA
amendments were enacted in 1986.

23. In three cases dealing with this defense, the courts
have held that a landowner with some knowledge of what might
be on his property (and the evidence amply discloses that MANN
knew about the possible contamination of the property) that
the landowner is not exonerated. In Smith Land & Improvement

Corp. v. Celotex Corp., 851 F.2d 86 {2rd Cir. 1988); cert.
denied 109 S.Ct. 837, the court rejected the doctrine of,

.caveat emptor, as a defense to CERCLA, but specifically held

"' that the knowledge of a purchaser jis a factor to be

In Smith, the
purchaser of 1land sought contribution towards clean-up

expenses. The seller raised the defense of caveat emptor, and

-11-
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the trial court granted a defense Judgment. 1In reversing the
judgment, the Court of Appeals specifically held that while
caveat emptor was not a defense, the purchaser's Kknowledge
would be a factor in allocating costs. The court stated:
We conclude, therefore, that under CERCLA the
doctrine of caveat emptor 1is not a defense to

liability for contribution but may only be

considering in mitigation of amount due. [Emphasis
added] 851 F.2d at 90.

24. The court in Smith clearly held that the knowledge
of a landowner at the time of purchase is relevant in
determining the landowner's share of response costs.

25. Similarly, in State of N.Y. v. Shore Realty Corp.,

759 F.2d 1032, 1048 (2nd Cir. 1985), over the protestations of
the purchaser's innocence, the court held that owner's
knowledge of the prior uses of the land would entirely
preclude operation of a 9607(b)(3) defense. To quote the
court: |
Shore argues that it had nothing to do with the
transportation of the hazardous substances and that
it has exercised due care since taking control of
the site. . . many of the acts and omissions of the
prior tenant operators fall outside the scope of '
section 9607(b) (3), because_ they occurred before
Shore owned the property. In addition, we find that
Shore cannot rely on the affirmative defense even
with respect to the tenants' conduct during the

period after Shore closed on the property when Shore

=]12-
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evicted the tenants. ore w ware the natu

e te ts' activities e closj and
could have readily foreseen that they would
continue to dump hazardous waste at the site. In
light of this knowledge, we cannot say that the
releases and threats of releases resulting of these
activities were "caused solely" by the tenants or
that Shore "took precautions against these

foreseeable acts or omissions."™ 759 F.2d at 1049

[Emphasis added]

26. MANN, according to his own declaration in support of
HDI's motion indicates that he had extensive knowledge of the
prior uses of the property. The deposition testimony of WELSH
and the correspondence received by MANN show beyond dispute
that MANN was aware that a controversy existed over the extent
of contamination of the surrounding properties. His knowledge

puts him squarely within the holding of both Smith and Shore

Realty. The third party defense of Section 9607 (b) (3) is not
applicable to him, and SHELL's second counterclaim should
remain intact for trial.

D. MANN'S OWN PRIOR KNOWLEDGE AND THE

KNOWLEDGE OF HIS PREDECESSORS COMMENCED

THE RUNNING OF THE BAR OF THE STATUTE OF 3
LIMITATIONS

27. SHELL's affirmative defense of the bar of the
statute of limitations remains viable for the reason that the
state of MANN's prior knowledge presents a triable issue of

material fact and the knowledge of his predecessors is imputed

-13-
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to him.

28. HDI argues that Qakes V. McCarthy Co., 267 Cal.
App.2d 231, 73 Cal.Rptr. 127 (1968) stands for the proposition
that the three year statute.of limitations for injury to land
does not begin to run until there is surface damage which
would put a reasonable man on notice. In Oakes, the jury was
given the question of whether the hairline cracks in the patio
cement in September 1956, the widening of the cracks between
March and May 1958, and the repairs to remedy the puddling of
water in January 1957 gave plaintiff notice the improper
compaction of the soil beneath his lot sufficient to commence
the running of the statute of limitations. Id. at 246-247.
The court stated:

w"In situations of this kind, reasonable notice is
equated to knowledge. (citations] Only when the
consequential damage is sufficiently appreciable to

a reasonable man may we hold an owner to a duty of

expeditiously pursuing his remedies. As tqvwhen the

consequential damage reached this point was question

of fact.[citations] And the ultimate issue as to

whether the cause of action for negligence was

barred by the statute of limitations became a mixed
question of law and fact." Id. at 255. }

29. In the case at bar MANN's notice in September 1983
of the contamination of lots 63 and 64 (his own property) is
nequated with knowledge” that the adjacent 1lot 62 was

contaminated. As to whether his prior knowledge was

sufficient to commence the running of the statute of

-14-~
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limitations is a guestjon of fact and given MANN's conflicting
deposition and declaration testimony is not susceptible to

decision on a motion for summary judgment.

30. HDI cites April Enterprises, Inc. v. KTTV, 147

Cal.App.3d 805, 195 Cal. Rptr.421 (1983) for the proposition
that the discovery rule applies to breach of written
contracts. The exception to that rule, as enunciated by the
court is applicable to MANN. The court states:
The discovery rule protects those who are
ignorant of their cause of action through no fault
of their own. It permits delayed accrual until a
plaintiff knew or should have known of the wrongful
conduct at issue [citations] In the instant case
the ultimate question is whether appellant exercised
reasonable diligence in discovering respondents'
erasure of the tapes. "It is plaintiff's burden to
establish ' facts showing that he was not negligent
in failing to make the discovery sooner and that the
had no actual or presumptive knowledge of facts
sufficient to put him on inquiry.' [citation]
‘[Wlhether the plaintiff exercised reasonable
diligent is a question of fact for the court or jury

to decide.'" Id. at 832-833. [Emphasis added]

)
31. In the case at bar MANN has failed to excuse his

negligent failure to conduct testing of the soil on lot 62
during the escrow period . MANN knew of the soil
contamination of the adjoining properties. MANN had the right

to conduct soil tests during the escrow period. Ex. , p. 19,

-15-
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para 6.b. MANN's self serving declaration that he did not
know is insufficient to meet his burden to establish facts
that he was not negligent in failing to discover the
contamination in light of his knowledge of the contamination
of the adjoining properties.

32. HDI cites Bradler v. Craig, 274 Cal.App.2d 466, 79
Cal.Rptr. 401 (1969) for the proposition that the test of
pakes is the only test of delayed discovery. In fact, the
Bradler court cites Oakes as merely one of several alternative
tests for commencement of the running of the statute of
limitations. Id. at 472. The Bradler court cites the
alternative standard applicable to MANN:

Under Oakes, supra, the statute commenced to

run when the consequential damage is sufficiently

appreciable to a reasonable man.' Plaintiffs allege

this as August 1966. Although they allege their

predecessors in interest knew of the alleged

defects, there is no allegation as to when ;he prior
owners acquired such knowledge, or whether the

defects caused any appreciable damage during the 18

year period before plaintiffs purchased the

property. Knowledge or notice of defects or damage
that came to the attention of their predecessors in !
interest would be imputed to plaintiffs as of the

date thereof. Likewise, if the facts imposed a
duty on plaintiffs' predecessors in interest,
plaintiffs are chargeable with that duty as of the

date the facts became known. Id. at 272 [italics

-16~-
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in the original}

33. In the case at bar, MANN's predecessors, Cabot,
Cabot & Forbes informed him of the allegations of
contamination of 1lot 61 (Exé,pl3l,9 4 1ot 61 Ywas recently
excavated and regraded with clean soif), and ordered the
testing that revealed the contamination of lots 63 and 64.
Ex.# . Cabot even informed MANN that it knew of contamination
as early as September 1982. Ex6fﬂ3£ara 3. That knowledge was
imputed to MANN and imposed a duty on_ him to make further
inquiry. The Purchase and Sale Agreement for lot 62 gave him
the right to test. (Contrary to HDI's characterization, the
letter dated Aug. 26, 1983 stating that the Property does not
meet the statutory criteria for designation as a "Hazardous
Waste" property is not a certification that no hazardous waste

is present thereon.) MANN breached his duty to inquire and

SHELL's statute of limitations defense remains viable.

E. MANN 1S NOT ENTITLED TO THE EXTENSION
OF THE STATUTE OF LIMITATIONS BECAUSE HE

KNEW OR REASONABLY SHOULD HAVE KNOWN OF
THE CONTAMINATION

34. Under 42 U.S.C. §9658 (a) (1) the state statute of
limitations will not be a bar unless the limitations period
has expired when counted from "the date the plaintiff knew (or
reasonably should have known) that the * * * property damages
were caused or contributed to by the hazardous substance * #*
* " 42 U.S.C. § 9658 (b) (4) (A).

34. SHELL's statute of 1limitations defense rémains

=l7=-
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viable for the reason that there is triable issue of material
fact concerning whether in September 1983 MANN knew or
reasonably should have known of the contamination of the
Property. Finally, as stated by HDI, there is no reported
case making the imputation rule of PBradler v. Craig, 274
Cal.App.2d 466, 79 Cal.Rptr. 401 (1969) inapplicable to the

extension provided by 42 U.S.C. § 9658 (b) (4) (A).

F. SHELL IS ENTITLE

POWERS DEFENSE FOR THE REASON THAT ITS

AUTHORITY TO A AS AGENT FOR _CONGRESS WAS

VALIDLY CONFERRED

O ASSERT ITS WAR

36. HDI asserts that SHELL is not entitled to maintain
its War Powers affirmative defense for the reason that the
operating agreement and lease with SHELL did not provide the
precise specificatioﬁs for SHELL's operation of the butadiene
plant and [allegedly] breached its obligations under the
agreements.

there has been a finding in Cadillac Fairview/California v.

Dow, U.S.D.C. Civil No. CV 83-8034 MRP that "There is no

HDI's arguments must fail for the reason that

evidence that * * * Shell * * * had not fully performed under
the terms of the Operating Agreements or the Lease
Agreements." (Exhibit 1, page 8, lines 15-18), and the case
cited by HDI is inapposite by its own terms.

37. In Cadillac Fairview/California, Inc. v. Dow.
Chemical Company, supra, the issue before the court was

whether SHELL was entitled to indemnity under its operating

agreement and lease for any clean up costs resulting from its

-18=-
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operation of the butadiene plant. Necessary to that
determination as the question of strict adherence by SHELL to
its agreements. Oon motion by SHELL for summary judgment the

court found that SHELL adhered to the agreements and was

therefore entitled to indemnity pursuant to the contracts.

HDI has put forward no contrary evidence entitling it to a
summary adjudication of breach and hence, judgment on SHELL's

war powers affirmative defense.

38. HDI argues that Boyle v. United Technologies
Corporation, 487 U.S. 500, 108 s.ct. 2510, 101 L.Ed.2d 44é
(1988) defeats SHELL's war powers affirmative defense for the
reason that the government did not provide either design or
operating specifications for the butadiene plant. HDI's
argument must fail for the reasons that: (1) HDI puts forward
no evidence that SHELL designed the butadiene plant, and (2)
the issue before the court isv not the defective design or
manufacture of butadiene.

39. In Boyle, supra, the issue was the defective design

)

of an escape hatch on a military helicopter. The court
formulated a test to be applied before affixing manufacturers

liability in the design and manufacture of military equipment.

Boyle, supra, is inapposite for the reason that the within

action does not concern the defective design or manufacture of
butadiene.

40. However, the Boyle court reaffirmed the validity of
the test to establish immunity by damage done to real property
by contractors acting as mere agents of the government. The

court stated:

-19-
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In Yearsley v. W.A. Ross Construction Co. 309

US 18, 84 L Ed 554, 60 S Ct 413 (1940), we rejected

an attempt by a landowner to hold a contractor
liable under state law for the erosion of 95 acres
caused by the contractor's work in constructing
dikes for the Government. We said that "if [the]
authority to carry out the project was validly
conferred, that is, if what wad done was within the
constitutional power of Congress, there is no
liability on the part of the contractor for

executing its will." Id., at 20-2i, 84 L E4d 554, 60

S Ct 413. Bovle v. United Technologies Corporation,

487 U.S. 500, 506, 108 S.Ct. 2510, 101 L.Ed.2d 442

(1988).

41. In the case at bar, there is no allegation or
evidence by HDI that the statutes establishing the
Reconstruction Finance Administration and the Defense Plant
Corporation were not lawfully enacted or that the corporations
lacked the power to enter in the Lease énd Operating
Agreements with SHELL. 1In fact Judge Pfaelzer finds that all
the acts were lawful. SHELL was a contractor carrying out the
will of Congress and it cannot be held liable under state law
for damage to the Government's property acquired some 44 years
later by HDI.

42, Finally, CERLCA provides an express exception to
liability arising out of an act of war. 42 U.S.C. §9607 (b)
(2) . Arguably SHELL's operation of the butadiene plant under

contract with the Defense Plant Corporation during the

-20-
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hostilities commonly known as World War II arouse out of act

of war committed on December 7, 1941.

ONC ON

43. There is a genuine issue of material fact as to when
MANN knew or should have known of the existence of
contamination of lot 62, when in September 1983 he 1learned
that his own adjacent property was contaminated and that the
adjacent property to the west had been regraded with clean
soil. MANN's gquilty knowledge, as a matter of law defeats
HDI's motion and all of SHELL's affirmative defenses and

counterclaims should remain for trial.

DATED: December 13, 1990
Respectfully submitted,

KELTNER & SCHREIBER, INC.

27

EDWIN C. SCHREIBER
GREGORY C. HORN

MARK SCHREIBER
Attorneys for Defendants
SHELL OIL COMPANY AND
SHELL PIPE LINE CORP.
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DECLARATION OF MARK SCHREIBER

I, Mark Schreiber, declare:

1. I am a competent person over the age of 18 years
and make this declaration based upon my personal knowledge.
1f called as a witness at trial, I could and would competently
testify to each of the matters set forth herein.

2. The copies of the deposition transcripts of Howard
Mann, Steve Welsh, T.R. Williams, and L. Royce Donkle are true
and exact copies of the certified copies or original
transcripts.

3. The Ken O'Brien & Associates report attached as part
of exhibit 4, pages 89-98 is an excerpt from the full report.
The report was shown by opposing counsel to the witness, but
opposing counsel chose not to mark and attach it to the
deposition transcript as a deposition.

4. Exhibit 6 is a true and exact copy of exhibit 3 and
3A attached to the transcript of the Welsh deposition.

5. Exhibit 7 is a true and exact copy of.éxhibit 7 to
the Welsh deposition transcript and exhibit F to the Mann
deposition transcript.

6. Exhibit 1 is a true and exact copy of Judge
Pfaelzer's order as served upon our office.

7. Exhibit 2 is a true and exact copy of the docuqents
as certified by the U.S. Government to be true and exactvin
their papers and pleadings filed in cadillac
Fairview/California v. Dow‘Chemical Co., U.s.D.C. Civil No.
83-8034.

8. Exhibit 5 is a true and exact copy of the complaint

-22-
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in gCadillac Fajrview/cCalifornia v. Dow Chemjcal Co., U.S.D.C.
Civil No. 83-7996 which is the same (consolidated case)
wherein Judge Pfaelzer entered her order attached as Exhibit 1
hereto.

9. Exhibit 8 is a true and exact copy of In re Sterling
Steel Treating, Inc., 94 B.R. 924 (Bkrtcy.E.D.Mich. 1989).

I declare under penalty of perjury of the Laws of the
United States of America that the foregoing is true and
correct.

Executed at Los Angeles, California this 13th day of

4

Mark Schreiber

December 1990.
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" through 30, Inclusive,

UNITED STATES oxaruxcr buunr
CENTRAL DISTRICT OF CALIPORNIA

\
' &
HAMILTON DUTCH INVESTORS, & .
California general partnership, . .
Plaintiff, Case No. N

vs. CV 89-3738WNMB (Kx)

SHELL OIL COMPANY, a
corporation, and DOES 1

Defendants.

- et N S Wb S e o e e WP P

DEPOSITION OF: HOWARD STEVEN MANN
MONDAY, DECEMBER 11, 1989

2:50 P. M.

. "TEARNEY AND TEARNEY
A Protessonal Corporahon

4950 Sawtelle Bivd., Suite 293
Los Angeies. CA 90025
C.5.R. No. 7003 (243) 477-8867

SHARON HONG MORTEN
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"pehalf of t
2:50 P.M., &t 10 Universal City Plasza, Buite 1850,

poutlon of LOWARD STEVEN NANN, the .tness, taken on

he defendants, On MONDAY, DECENBER 11, 1989,

Universal City, California, before SHARON HONG MORTEN,

c.8.R. No. 7003.

APPEARANCES OF COUNSEL

POR PLAINTIFF:
AUGUSTINI, WHEELER & DORMAN

BY: ALPRED E. AUGUSTINI

AND

ROBERT M. VUKANOVICH, ESQ.
523 West Sixth Street

Suite 330

Los Angeles, California 90014
(213) 629-8888

FOR DEFENDANTS:
WEST COAST LITIGATION SHELL OIL COMPANY

BY: XKEVIN D. O'’LEARY, ESQ.
10 Universal City Plaza

Suite 1850

Universal City,'California 91608
(818) 753-2516

ALSO PRESENT:

PATRICIA C. CAGLE
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E.R.T. repor..
BY MR. O’LEARY:

Q. Did you have any conversations with E.R.T.
fogarding the content of their report?

A. I don’'t remember.

Q. Did you send any letters or other

documents to E.R.T. regarding the findings of their

report?
A. I don’t think so.
Q. Did you do anything else -- strike that.

MR. AUGUSTINI: We don’t know of any other
written communications between representatives of
Bamilton Dutch, E.R.T., or Jackson KRational concerning
the E.R.T. report.

BY MR. O'LEARY:

Q. Okay. To your knowledge, did E.R.T. rely
on any other companies in determining its findings?

A. No.

Q. Let me show you another document that you

subnitted to Shell and ask you if you can identify it

for me. ’
A. Yes.
Q. Can you tell me what that is, Mr. Mann?
A. You are referring to a memo to Andrex

Development Company dated September the 22nd, 1983,

(@
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from 1.T. An;-yticnl Services. It is .itled
Certificate of Analysis, where five soll samples wére
taken by I.T. on behalf of Cabot, Cabot, and Forbes.

And it is the memo that was sent to me per
Bd Ball’s direction to 1I.T. Analytical Services. Ed
Ball worked for Cabot, Cabot, and Porbes. And it says,
*There is no harardous waste on the property you are
considering buying.*®

Q. Does that report cover the property which
is the subject of this lawsuit?

A. No. |

Q. But the property covered is property
adjacent to the subject suit property?

A. Subject to the separation of the 50-foot
Department of Water and Power easement, yes.

Q. Thank you. This report ia entitled I.7T.
Analytical Services Report, Certificate of An#lysis,
dated September 22, 1983. Attached to this report in
the back is a‘ﬂap entitled South Bay Center. Can you
tell me where the subject property of this suit is
located? | -

A. It is located at the corner of Del Amo
Boulevard and Hamilton Avenue.

Q. So the space on this diagram that is

blank, is that Lot 62, to your knowledge?

7Lg/ 56
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a. iJ.l.
Q. - And what property did this investigation
cover, to your knowledge?
A. It says on the front °"Five Soil Samples --
63-A, 63-A, 63-B, 63-B, and 64-C."*
MR. O’LEARY: I will attach that as
Exhibit B.
(Discussion held off the record.)
MR. O’LEARY: I would like to enter the
Assignment of Interest under Agreement of Purchase and
Sale as Exhibit E. The five soil samples will be
Exhibit P.
(The documents referred to were
marked by the CSR as Defendants’ Bxhibits
E and F for identification and attached to
and made a part of this deposition.)
BY MR. O’'LEARY: |
Q. Did Jackson Life plan on buying the
building or leasing it at the time you had your
discussions with them?
A. The offer that you have in your possession
is to buy the building.
Q. And from this document, it indicates a
sales price of, I believe, $7,000,000; is that cbrrect?

A. Whatever it says on the document.

29
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the purchase; is that correct?

A Yes.

Q And you --

A I was one of them.

Q Okay. Fine. You had some knowledge, then,

that there had been past petroleum-relb&ted products,
either manufacturing or in some other form, on the
property in that area; correct?

A Yes.

Q Were you aware of any specific materials,
chemicals, whatever, that were in the soil on the
specific lots on which the Ashton Tate building was later
constructed? . |

MR. AUGUSTINI: At what time?

MR. HORN: At any time prior to the closing of
escrow in which the Ashton Tate property was purchased.

THE WITNESS: I can’t tell you speci}ically that
there were any chemicals there. I had received réports
from the seller and had some testing done that enumerated
the tests that had been ddne on the site.
BY MR. HORN: ’

Q Give me the names of the entities that you
used to do the testing you Just referred to. |

A The only testing that the buyer of the
property did, to my recollection, was from IT Analytical.

2a A 163
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When he answered the last one, he made it
clear that the migration question was considered. He
considered that it was clean, and therefore, there wasn't
a migration.

Now, 1f he answers that yes or no, you are
in effect asking him to accept the notion that there was
a migration.

Can’t you ask that question in a way that
separates the consideration as to whether or not it was a
problem from the consideration of the foﬁt?

MR. HORN: I have no idea what you Just said.

Q Nevertheless, my question to you is when you
purchased the Hcmiiton Dutch property, did you have a
belief or wWere you are under the impression that there
was a possibility that the material observed on the
Ashton Tate building could have migrated tp the Hamilton
Dutch property? |

A No.

Q You didn't think that there was any
possibility of that?

A I already answWered I considered it. I had
all the information, and it wasn’t an issue.

Q Did you consider performing any tests to
make that determination prior to purchaéing the Hamilton
Dutch property?

=768 169
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b AUGUSTINI: New test?
MR. HORN: New tests on the Hamilton Dutch
property.

THE WITNESS: No.

BY MR. HORN:
Q Why not? ' "
A It wasn't necessary. I have a report --.

MR. AUGUSTINI: VYou have answered the question.
THE WITNESS: Okay.

BY MR. HORN:
Q Why wasn‘t it necessary?
A It wasn't necessary because I had reports

saying the property was clean.

Q The price for the Hamilton Dutch property
Was in the range of $5 million, is that correct, that you
pald to purchase {t? _ | |

A I think it was around $5,500,000.

Q And you paid that price by, in essence,
assuming the then-existing loan on the property; is thaot
correct?

A And I think -- l

MR. AUGUSTINI: That does not explain the entire
price. I mean, it wasn‘t simply an assumption of debt.
BY MR. HORN:

Q Explain how it worked.

29¢ 170
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UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

Hamilton Dutch Investors,
a California General
partnership,

Plaintiff,
vs. No. CV 893738 WMB (Kx)
Shell 0il Company, a

corporation, and Does 1
through 50,

Defendants.

Deposition of CHARLES STEVEN WELSH, taken on
behalf of Defendant, at 12100 Wilshire Boulevard,
Suite 700, Los Angeles, California, commencing
at 31:07 a.m., Tuesday, July 31, 1990, gefore

Linda L. Russell, CSR #6518.
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A PPEARANCES:

FOR PLAINTIFF:

AUGUSTINI, WHEELER & DORMAN
BY: ALFRED E. AUGUSTINI, ESQ.
523 West Sixth Street

Suite 330

Los Angeles, California 90014

FOR DEFENDANT:

KELTNER & SCHREIBER

BY: GREGORY C. HORN, ESQ.
12100 Wilshire Boulevard
Suite 700

Los Angeles, California 90025
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CHARLES STEVEN WELSH,
called as a witness, being duly sworn to tell the

truth, was examined and testified as follows:

EXAMINATION

BY MR. HORN: N

Q. Will you state your name for the
record, please?

A. Charles Steven Welsh.

Q. Have you ever had a deposition taken
before?

A. No.

Q. You've had a chance to talk to Mr.

Augustini before and he has filled you in a little

bit on the nature of this proceeding; is that

correct?
A. Yes.
Q. Is he representing you as your

attorney today?
A. Yes.
|

Q. Let me give you just a little bit of

the background about a deposition; I would like a

record that you have been informed of exactly what's

happening.

You understand that you have been

RUSSELL CERTIFIED COURT REPORTERS
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worked on, maybe I would say 40 to 50 percent of the
time.

Q. So I'm clear, it's not 40 or 50
percent of your time, but --

A. Of the time that we do -~ excuse me
for interrupting. Of the time tha;‘we do look for
prospective property.

Q. So roughly half of the properties is
what you're saying?

A. That's correct.

Q. Are you familiar with what I have come

to think of as the Andrex 2 building at Hamilton and

Del Amo?
A. Yes.
Q. Andrex 2, is that a name you're

comfortable calling =-

A. It's actually the Andrex =-- excuse me.
on Hamilton, Andrex =-- no, I know of the Hamilton
Center and the Andrex building.

Q. The Hamilton Center is at the corner
of Del Amo and Hamilton Avenue; is that correct;

A. That's correct.

Q. I'11 call it the Hamilton Center,

then, so we're on the same wavelength.

A. Correct.

RUSSELL CERTIFIED COURT REPORTERS 17
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Q. The Andrex building is where?

A. That's to the north.

Q. Directly north of the Hamilton Center
building?

A. It's two parcels over. There is a

L]

right-of-way between the two.

Q. But it is north of Hamilton Avenue?
A. That's correct.
Q. Have you ever heard that building

referred to as the Ashton-Tate building?

A. Yes.

Q. Did you view the Hamilton Center
property prior to the time that it was purchased
by -- well, I guess Andrex didn't purchase it, did
it? Let me back up.

Have you ever been employed by
Hamilton-Dutch Investors?

A. No.

Q. Are you aware that at somerpoint in
time Hamilton-Dutch Investors purchased the Hamilton
Center property? |

A. Yes.

Q. Did you view that property at any time

prior to its purchase by Hamilton-Dutch Investors?

MR. AUGUSTINI: What do you mean by "view"?

RUSSELL CERTIFIED COURT REPORTERS 18
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escrow period was.

BY MR. HORN:

Q.

MR.

It would have been what, 19877

AUGUSTINI: February, '87.

THE WITNESS: Well, what property did they

own at that time?

BY MR. HORN:

Q.

A.

Yes.

I don't think there was any others

that they owned.

Q.

what we call the Ashton-Tate building

or the Andrex building, who owned that in February,

19877

A.

Teachers'

Q.

then sold

A.

At that time I believe it was
Insurance Company.
At one time Andrex had owned it and

it?

Andrex never owned it. I think it was

a partnership, as far as I can remember.

Q. Do you remember the name of the
partnership? |

A. No, I'd have to check my records.

Q. Do you know if Mr. Mann was one of the
partners?

A. Yes.

RUSSELL CERTIFIED COURT REPORTERS 27
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Q. Where is your office located?
A. We're at 20101 Hamilton Avenue, Suite

2000, Torrance.

Q. Is that the Andrex building?
A. Correct.
Q. 1s that on Lot 637 Are you familiar

with the lot numbers in that tract?

A. Yes. Hum. The lots were combined.
There is a lot tie.

Q. That's all right. Don't worry about
it.

Hoy long has your office been at 20101

Hamilton Avenue?

A. Since 19- -- God. I think it's summer

of '86.

Q. Where was your office prior to the

summer of '867?

A. We were at 1149 West 190th Street,
Torrance.
Q. How long was your office there?
A. How long? ‘
Q. Yes.
A. If I had to guess, I would think we

were there since '84.

Q. Then prior to '84 your office was in

RUSSELL CERTIFIED COURT REPORTERS 28
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BY HR.‘HORN:

Q. At the time Mr. Mann or his partners
or whatever entity was the actual purchaser
purchased the building, the Andrex building, 20101
Hamilton Avenue, did you do one of these
pre-purchase inspections to that p;;perty similiar
to what you did on the Hamilton Center building?

A, No.

Q. Were you aware of any testing that was
done in the soil for any purpose at the 20101

Hamilton Avenue property prior to its purchase by

Mr. Mann or his partnership?

A. Yes.
Q. What sort of testing was done?
A. The seller performed -- it's not a

soil test, Greg, in our context because a soil test
to me as a contractor means testing it for soil
stability, so it was a testing for dirt composition,
if you will.

Q. The seller was who?

A. | I believe it was Cabot, Cabot & ;orbes
or one of their subsidiaries.

Q. Do you have an understanding as to the

purpose for that test, the dirt composition test?

A. Yes.

RUSSELL CERTIFIED COURT REPORTERS 30
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Q. Wwhat was the purpose?

A. Apparently someone had raised a
concern about it and, of course, the sellers are
told this during the escrow.

Q. Someone was concerned about what? I'm

L
not clear.

A. Well, they were concerned that there
was -- here, Greg, I'm not clear because I wasn't
told the details, but during its development there
was several areas of the site that were tested.

Q. When you say, "during its
development," during the construction?

A. No, I'm sorry, during the development
of the entire 60 or 80 acres that are there.

Q. So -- I'm really not following you, so
let me back up a little bit.

Cabot, Cabot & Forbes owned 20101
Hamilton Avenue at one point in time?

A. That's correct, or one of their
subsidiaries.

Q. Or one of their subsidiaries.

Was there a building on it at the
time? |

A. No.

Q. Who built the building there?

RUSSELL CERTIFIE%/COURT REPORTERS 31
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“A. We did, Andrex Development.

Q. So after Mr. Mann or his partnership
or whoever acquired it, Andrex built the building?

A. That's correct.

Q. So at the time, then, it was just raw

land, there was nothing on it?

A. That's correct. It was a pre-graded
site.

Q. Which means what?

A. That it's graded for compaction and

drainage and then offered for sale to others.

Q. Mr: Mann raised some question as to
the content of the soil; is that what caused the
dirt composition test to be done?

MR. AUGUSTINI: That isn't what he testified.

MR. HORN: 1I'm asking him. I dbn't
understand the question.

THE WITNESS: Will you repeat that again,
please?

BY MR. HORN;
Q. What you've described as a dirt

composition, there was -- that was done. At whose

request was that test done, to your knowledge?

A. It was done by the seller.

Q. I kxnow it was done by the seller, but

RUSSELL CERTIFIED COURT REPORTERS 32
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did someone else request the seller to do it?

A. Not that I'm aware of.

Q. Do you have an understanding from any
source as to the reason why they performed this
test?

A. Yes, my understanding'was -~ and I
assumed that anybody that was in escrow, these tests
were being done on the properties.

Q. So, in other words; it's your
understanding that Cabot, Cabot & Forbes --

MR. AUGUSTINI: Just a second.

(D}scussion off the record between the
witness and Mr. Augustini.)

MR. AUGUSTINI: We'll take a break.

(The witness and Mr. Augustini leave
the deposition room.)
BY MR. HORN:

Q. Let me back up one step here. What
I'm trying to‘do is figure out what the impetus was
that caused this dirt composition test to be done.

}
You said it was done by Cabot, Cabot & Forbes;

correct?
A. Correct.
Q. Was it done at the regquest of the

buyer of the property from Cabot, Cabot & Forbes?

RUSSELL CERTIFIE& COURT REPORTERS 33
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A. Not that I'm aware of.

Q. Wwas this something that Cabot, Cabot &
Forbes, to your understanding, did on their own?

A. Yes.

Q. Have you learned fro? any source as to
what their‘mot;vation was in doing that? Has anyone
told you? |

A. Well, I read, obviously, the documents
that indicated there was an issue with one of the
agencies.

Q. Do you know which document? Maybe you
can look through them -- that you're referring to?

A. Sure. Howard gave me some documents
that he received from the seller that I think one
was from -- let's see.

MR. AUGUSTINI: Here.

THE WITNESS: Okay. No, this is =- one
apparently from CC&F.

MR. AUGUSTINI: This is not a 300-page
document. ‘

MR. HORN: There are various documents in
there.

THE WITNESS: Okay. These two (indicating).

BY MR. HORN:

Q. Describe what you're looking at. Give

RUSSELL CERTIFIER”COURT REPORTERS 34
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me the date, at least.

A. One here dated August 29, '83 from Ted

Tomasovich.

Q. Addressed to Howard Mann?

A. Correct.

Q. , On Cabot, Cabot & Forges stationery?
A. Correct.

MR. HORN: 1I'll mark that as Exhibit 3 to
this deposition and attach it thereto.

(Whereupon, the aforementioned
document was marked as Exhibit 3 for
identifi§§tion by the reporter and
is annexed hereto.) |

BY MR. HORN:

Q. What else are you looking at?

A. Let's see: A letter froq'John Hinton
of the Department of Health Services to Peter
Bloomer.

MR. AUGUSTINI: Let the record show that
there is a stack of documents, that it has been
stapled together, the first of which is the Ju1;119,
1983 letter, the first page of which shows it was
sent to Bloomer from the Department of Health

Services. Then there are several other documents --

it's a package of documents which I will represent,
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I believe, based on the way it was in the file, were
the enclosures that are referred to in Exhibit 3,
the August 29, 1983 letter from Ted Tomasovich.

MR. HORN: Thank }ou. We'll mark those
exhibits to that letter as Exhibit 3-A and attach it
to this deposition.

(Whereupon, the aforementioned
document was marked as Exhibit 3-A for
identification by the reporter and
is annexed hereto.)

BY MR. HORN:
Q. Those are the documents that you

reviewed that gave you the understanding as to why

Cabot, Cabot & Forbes did this testing; is that

correct?
A. Correct.
Q. Tell me what in Exhibit 3 and 3-A led

you to that belief, please.
A. Well, normally --
MR. HORN: Counsel has pointed, directedAyou
to the first paragraph of Exhibit 3. |
MR. AUGUSTINI: I directed the witness to
Exhibit 3 which says (reading):
"Dear Howard: On July 19, 1983 we

received a letter from the Department of
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1 Health and Services indicating that the staff
2 had reason to believe that our property was a
3 hazardous waste property. We disagreed
4 vehemently and embarked on a testing progran
5 to prove we were right." | »
6 MR. HORN: That is exactly tge first
7 paragraph.
8 Q. That's what you're referring to --
9 A. Yes.
10 Q. -- when you came to the understanding
11 as to the motivation of Cabot, Cabot & Forbes in
12 doing the testing?
13 A. Yes.
14 Q. When did you first review this August
15 29, 1983 letter?
16 A. I would suspect it was sqhetime within
17 the week after it was written.
18 Q; I notice it's addressed to Mr. Mann at
19 Andrex Development and your name is not included as
20 receiving a copy, so you would have received your

121 copy from Mr. Mann?

‘522 A. Yes.
23 } Q. Did you review the enclosures as well?
24 A. Greg, you know, I may have, but I
25 really don't recall at that time.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA S?}_,E(Dj)/

CADILLAC FAIRVIEW/CALIFORNIA,
INC.,

CASE NO. CV—-#3=8UZ3 MRP

)
)
) Consolidated with
Plaintiff, )
) CASE NO. CV 83-7996 MRP
v. )
) ORDER GRANTING SUMMARY
DOW CHEMICAL CO., et al., ) ADJUDICATION OF ISSUES:
, ) FINDINGS OF FACT AND
) CONCLUSIONS OF LAW:;
) ORDER RE MOTIONS FOR
) REIMBURSEMENT OR
) INDEMNIFICATION
)

Defendant.

AND RELATED CLAIMS.

This matter came on for hearing on January 22, 19%0
upon the motions of defendant, cross-claimant,
counter-claimant, cross-defendant and third-party plaintiff
The Dow Chemical Company ("Dow") for summary judgment and
third-party defendants, cross-claimants znd cross-defendants
The Uniroyal Goodrich Tire Company ("Uniroyal") and The
Goodyear Tire and Rubber Company ("Goodyear"), for summary
adjudication of issues against the United States of America
and Gerald P. Carmen (or his successor-in-interest);
Administrator of the General Service Administration of the

United States of America (successor-in-interest to the

Defense Plant Corporation, Rubber Reserve Company,
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Reconstruction Finance Corporation and the Federal
Facilities Corporation) (the "Government"). Also heard on
January 22, 1990 was the Government's motion for partial
dismissal or summary judgment against Dow, Uniroyal,
Goodyear and defendant Shell 0il Company ("Shell"). At the
hearing on January 22, 1990, the Court requested additional
briefing by Dow, Uniroyal, Goodyear and the Government,
which was supplied by each of them, regarding application of
the Anti-Deficiency Act to the issues raised in their
motions. The motion of Shell for summary judgment came on
for hearing on May 21, 1990. This Court having read and
considered all the moving and opposing papers, as well as
the supplemental briefs, makes the following Findings of
Fact and Conclusions of Law.

FINDINGS OF FACT

1. The Government directed the adoption of a national
rubber program in 1942 as part of the nation's war effort,
including plans for development of large quantities of
synthetic rubber.

2. Congress enacted the Reconstruction Finance
Corporation Act (the "RFCA") in 1932, 47 Stat. S, which
created the Reconstructioaninance Corporation ("RFC") forl
the purpose of making loans to aid in financing agriculture,
commerce, and industry.

3. Congress amended the RFCA on June 25, 1940, 54

Stat. 572, to give the RFC responsibility for financing and

2
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stimulating production of planes, tanks, guns, and other war
supplies.

4. Section 5d of the RFCA authorized the RFC, on
request from the Federal Loan Administrator with the
approval of the President, to create or organize subsidiary
corporations with certain enumerated powers. Among those
enumerated powers were the power to produce and acquire
"strategic and critical materials" as defined by the
President, to purchase and lease land to build and expand
plants, and to purchase equipment, supplies, and machinery
"for the manufacture of arms, ammunition and implements of
war."

S. On June 28, 1940, President Roosevelt designated
rubber as a "strategic and critical material," and the
Federal Loan Administrator requested and the President
approved of the creation by the RFC of The Rubber Reserve
Company ("RRC") pursuant to § 5d of the RFCA as amended.

6. The RRC, created by the RFC and a wholly-owned
subsidiary of RFC, was empowered pursuant to its charter to:

Perform all acts and transact all business
which is permitted legally to be done,
performed, and transacted in connection with
the buying, selling, acquiring, storing,
carrying, producing, processing, manufacturing
and marketing of natural raw or cured rubber, ’
as well as related materials and substances:
and the corporation shall have power to do all
things incidental thereto and necessary or
appropriate in connection therewith, including,
without limitation, the power to borrow and
-hypothecate, to adopt and use a corporate seal,
to make contracts, to acquire, hold and dispose
of real and personal property necessary and
incident to the conduct of its business and to

sue and be sued in any court of competent
jurisdiction.

Vs
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6 Fed. Reg. 2970 (June 19, 1941).

7. Oon June 10, 1941, 55 Stat. 248, the RFCA was
further amended to expand the RFC's powers and to authorize
the RFC to "take such other actions as the President and the
Federal Loan Administrator may deem necessary to expedite
the National Defense Program."

8. The RFC, through its corporate subsidiaries,
including the RRC, financed the nation's war-time rubber
program through the borrowing power conferred upon the RFC
by the RFCA as amended.

9. The RFC created the Defense Plant Corporation
("DPC") in June 1941 to hold title to various facilities
used in connection with the Government's war effort.

10. In 1941, Congress passed the First War Powers Act,
55 Stat. 838, which provided that,

The President may authorize any department or
agency of the Government exercising functions
in connection with the prosecution of the war
effort . . . to enter into contracts . . . and
to make advance, progress and other payments
thereon, without regard to the provisions of
law relating to the making, performance,
amendment, or modification of contracts
whenever he deemed such action would facilitate
the prosecution of the war.

11. On September 17, 1942, President Roosevelt issued

|
Executive Order No. 9246, 3 C.F.R. Comp. 1938-1943 1210
(1968), pursuant to the First War Powers Act, authorizing

the War Production Board to assume full responsibility for

and control over the nation's rubber program.
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12. Executive Order No. $246 authorized the Chairman
of the War Production Board to direct the RRC and other
subsidiaries of the RFC "to execute such aspects of the
rubber program in such manner and for such period of time as
he deemed advisable."

13. Executive Order No. 9246 also directed that the
RRC would serve as the agency 6f the Government in
supervising the construction of all plants under the rubber
program.

l4. On April 22, 1942, Shell entered into a Lea:=
Agreement with the DPC (the "Shell Lease Agreement"),
pursuant to which Shell leased the real property and
appurtenant facilities designated by the Government as
Plancor 963.

15. On May 1, 1942, Dow entered into a Lease Agreement
with the DPC (the "Dow Lease Agreement"), pursuant to which
Dow leased the real property and appurtenant facilities
designated by the Government as Plancor 929.

16. On May 2, 1942, the Goodyear Tire and Rubker
Company of California, a predecessor-in-interest of
Goodyear, entered into a lease agreement with the DPC (the
"Goodyear Lease Agreement"), pursuant to which Goodyear
leased the real property and appurtenant facilities
designated by the Government as Plancor 611.

17. On September 1, 1943, U.S. Rubber, a

predecessor-in-interest of Uniroyal, entered into a lease

agreement with the DPC (the "Uniroyal Lease Agreement#),

5 .
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pursuant to which Unircyal leased the real property and
appurtenant facilities designated by the Government as
Plancor 611A.

18. The Lease Agreements all provided that "it is
contemplated that the Lessee and Rubber Reserve
Company . . . will, within six (6) months from the date
hereof, enter into a contract for the manufacture of
(styrene, butadiene, or synthetic rubber] in said plant."

19. The Dow, Shell, Uniroyal and Goodyear Lease
Agreements (collectively the "Lease Agreements'") provided,
at Covenant Eight as to Uniroyal, Covenant Fifteen as to
Shell, Covenant Eighteen as to Dow, and Covenant Nineteen as
to Goodyear, that Dow, Shell, Uniroyal and Goodyear agreed
to hold DPC harmless against any liability whatsoever
because of accidents or injury to persons or property
occurring in the operation of their respective plants.

20. In May 1942, Dow entered into a written agreement
("Dow Operating Agreement") with RRC for the operation by
Dow of a government-owned styrene p;ant in Torr;nce,
California, which plant was designated by the Government as
Plancor 929.

21. In 1942, subsequent to entering into the Lease
Agreement, Shell entered into a substantially identical
written agreement ("Shell Operating Agreement") with RRC for
the operation by Shell of a government-owned butadiene plant
in Torrance, California, which plant was designated by the

Government as Plancor 963.
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22. On May 25, 1942, the Goodyear Tire and Rubber
Company of California, a predecessor-in-interest to
Goodyear, entered into a substantially identical written
agreement ("Goodyear Operating Agreement") with RRC for the
operation of a synthetic rubber plant in Torrance,
California, which plant was designated by the Government as
Plancor 61l1l.

23. On September 2, 1943, the United States Rubber
Company ("U.S. Rubber"), a predecessor-in-interest of
Uniroyal, entered into a substantially identical written
agreement ("Uniroyal Operating Agreement") with RRC for the
operation of a synthetic rubber plant in Torrance,
California, which plant was designated by the Government as
Plancor 611A.

24. The Dow, Shell, Uniroyal, and Goodyear Operating
Agreements (collectively, "the Operating Agreements") each
provided, at Sections 1 and 2, that Dow, Shell, Uniroyal,
and Goodyear were each operating their respective plants as
agents for the Government, and for the account and at the
expense and risk of the Government.

25. The Uniroyal and Goodyear Operating Agreements
provided, in Section 11 thereof, that:

It is understood that in the performance of
[these] contract{s], [Uniroyal and Goodyear
are) acting as agent for [the RRC], for the
account and at the expense and risk of the
latter, and that, accordingly, ([Dow, Uniroyal
and Goodyear) shall in no event be liable for,
and shall be held harmless by [the RRC])
against, any damage to or loss or destruction
of property . . . or any injury to or death of
persons, in any manner, arising out of or in

connection with the work hereunder . . . .

7 .
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26. The Dow and Shell Operating Agreements provided,

in Section 11 thereof, that:
It is understood that in the performance of
this contract [Dow and Shell) shall in no event
be liable for, but shall be held harmless by
Reserve against, any damage to or loss or
destruction of property (whether owned by
Reserve, Defense Plant Corporations, or others)
or any 1njury to or death of persons, in any
manner, arising out of or in connection with
the work hereunder . . . .

27. The Operating Agreements recited that they were
entered into by RRC pursuant to Section 5d of the RFCA in
order to aid the Government in its national defense program
and pursuant to the RFC's power to create corporations to
produce strategic and critical materials as defined by the
President, such as synthetic rubber.

28. There is no evidence to indicate that Dow, Shell,
Uniroyal, and Goodyear, or any of them, had not fully
performed under the terms of the Operating Agreements or the
Lease Agreements.

29. 1In its answer, counterclaim and cross-claims
served in this action, the Government has appeared and
defended this action on behalf of the United States General
Services Administration (the "GSA") and as and on behalf of
the United States of America, and has sought affirmative |
relief in that capacity, and has both sued and consented to
be sued in that capacity.

30. In 1945, by Joint Resolution of Congress, dated
June 30, 1945 (chapter 215, 59 Stat. 310), the DPC and RRC

were dissolved and their functions, duties, and liabilities

8
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transferred to the RFC, "with the [RFC] to assume and be
subject to all liabilities . . . of the corporations
dissolved . . . ."

31. As of July 1, 1954, the Department of the Treasury
directed that the Federal Facilities Corporation assume "the
performance on behalf of the Government of all existing
contracts and the exercise of all existing rights held by
the Reconstruction Finance Corporation in connection with
the Government's synthetic rubber and tin programs." F. R.
Doc. 54-5109, filed June 30, 1954. Such action was
authorized by Executive Order No. 10539, 19 F.R. 3827,

June 24, 1954.

32. In 1961, the Federal Facilities Corp. was
dissolved, and Congress provided that all claims surviving
the dissolution must be brought solely against the United
‘States. Pub. L. No. 87-190, 75 Stat. 418, 419.

33. Any Conclusion of Law that is deemed to be a
Finding of Fact is incorporated herein by reference as such.
CONCLUSIONS OF LAW ‘

1. The Court has jurisdiction over this litigation
pursuant to the provisions of the Comprehensive
Environmental Response Compensation and Liability Act
("CERCLA"), 42 U.S.C. § 9601 et seg., particularly
§§ 9613 (b) and 9607 (e).

2. The Tucker Act,-28 U.S.C. § 1346, does not deprive
the Court of jurisdiction over the claims of Dow, Shell,

Uniroyal and Goodyear against the Government for contractual
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indemnification because such claims are proper under the

doctrine of recoupment. See EEOC v. First Natjonal Bank,
614 F.2d 1004, 1008 (Sth Cir. 1980), cert. denjed, 450 U.S.
917 (1981).

3. CERCLA does not bar claims or actions for
contractual indemnification based on pre-CERCLA
iﬁdemnification agreements. See United States v.

Conservatjon Chemical Co., 653 F. Supp. 152, 240 (W.D. Mo.

1986) .

4. The Anti-Deficiency Act ("ADA"), 31 U.S.C. § 1341,
provides that a Government contract or obligation is not
limited to amounts appropriated therefor where the contract
or obligation was otherwise authorized by law.

5. The RRC was authorized by law to implement and
carry out the nation's rubber program pursuant to the First
War Powers Act as implemented by Executive Order No. 9246,
including indemnification for liabilities incurred by Dow,
Shell, Uniroyal and Goodyear pursuant to the Operating
Agreements. See Johns-Manville Co. v; United St;tes, 12 Cl.
ct. 1, 23-24 (1987).

6. Executive Order No. 9001, 3 C.F.R. Comp. 1938-1943
1054 (1968), by which the War Department, Navy Department
and United States Maritime Commission were authorized to
exercise their powers under the First War Powers Act only
"within the limits of the amounts appropriated therefor,*
was never extended to apply to the War Productions Board,

the RFC, the RRC or the DPC.
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7. The interpretation of the Lease and Operating
Agreements is governed by federal law, because they were
entered into pursuant to authority conferred by federal

statute and the Constitution. U.S. v. Seckinger, 397 U.S.

203, 209-10 (1970); U.S. v. Allegheny County, 322 U.S. 174,

182-83 (1944).

8. The application of unambiguous contract terms is a

matter of law.

9. Any sum that Dow, Shell, Uniroyal, or Goodyear has

paid or may be obligated to pay in this action in connection
with the investigation or remediation of contamination by
any hazardous substance constitutes liability for damage to
or loss or destruction of property or injury to or death of
persons against which Dow, Shell, Uniroyal and Goodyear must
be held harmless by the Govefnment pursuant to Section 11 of
the Operating Agreements.

10. If Dow, Shell, Uniroyal or Goodyear are found
liable for any sums in this action, inecluding but not
limited to investigative, cleanup, remediation ;r response
costs, the Government must hold Dow, Shell, Uniroyal and
Goodyear harmless against any such sums paid.

11. The Government has produced no evidence that Dc>w,l
Shell, Uniroyal and Goodyear did not discharge each of their
respective obligations pursuant to the Operating Agreements
and Lease Agreements and did not satisfy all conditions

precedent to the Government's indemnity obligations under

the Operating Agreements.

11
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12. The Operating Agreements and Lease Agreements are
authentic ahd admissible and received in evidence.

13. The only reasonable interpretation of the
Operating Agreements and Lease Agreements when read together
on the subject of indemnity, is that, while they shifted
responsibility for indemnity from the DPC to the‘RRC, the
Government is inrail events ultimately liable for indemnity
to Dow, Shell, Uniroyal and Goodyear in this action.

14. The United States is liable as
successor-in-interest for RRC and RFC, in that assets,
liabilities and contracts of RRC and RFC were transferred to
the Federal Facilities Corporation, and then to the United
States.

Therefore, IT IS HEREBY ORDERED that:

1. Dow's motion for summary adjudication of issues is
granted.
2. Shell's motion for summary adjudication of issues

ié granted.

3. Uniroyal's motion for summary adjudicaiion of
issues is granted.

4. Gobdyear's motion for summary adjudication of

issues is granted.

|
5. The Government's motion for partial dismissal or

summary judgment of claims brought by Dow, Shell, Uniroyal,
and Goodyear is denied.
6. The Government's cross-claims against Dow, Shell,

Uniroyal, and Goodyear for indemnity and contribution

12
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pursuant to the Lease Agreements are dismissed with
prejudice.

IT IS FURTHER ORDERED that,

1. Dow and Shell be granted leave to amend their
counterclaims to specifically state the contractual ground
of their claim for indemnification: and

2. On or before July 13, 1990, Dow, Shell, Uniroyal
and Goodyear shall by motion present admissible evidence by
way of declarations and exhibits regarding any costs or
expenses for which Dow, Shell, Uniroyal and Goodyear seek
indemnity pursuant to this order, and that the Court will

hear such claims on August 6, 1990 at 11:00 a.m.

DATED: W 9, 990

Mariana R. PfaelZer
United States District Judde

13
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DEFENSE PLANT CORPORATION

811 VERMC | AVENUE, N. W.
Washington 25, D. C.

GENERAL DATA
PLANCOR 963

z
-
BUTADIENE PLANT :
) & FuLL oL
LOCATION Los Angeles, California. elt
(=]
S|} || sToracE N oE——
LAND Site consists of approximately 95.0 acres adjacent to Plancors 611 i —
and 929. §l ‘
et PUMP
el [ ARLA .
PLANT Consists of land, building, machinery, and equipment designed W oans Fiui
for the manufacture and purification of Butadiene from petroleum 11 unqu
products. wlh | E
The rated capacity of this J:lan: is 30,000 short tons of Butadiene s 1l L ——
production per annum 2n the purification of 60,000 short tons hat | r,———
of Butadiene per annum. n ”—‘_‘1 '_’_,I -
The Production Area comprises approximately 55.0 acres with il ' ot ﬁ
process steps for dehydrogenation and purification of burylene "’M‘ o
feed stock and a purification unit for Butadiene with the follow- U‘Izg | _
ing buildings necessary for complete production: six Control 2| . z
Houses: a Compressor Building; a Boiler House; a Filter Building; :l 1 @) .
a Water Treatment Building, together with other smaller service PN e -
buildings totaling approximately 40,000 sq. ft. of flioor area. o % jprp—

Production equipment includes tanks, vessels, heat exchangess, l : o . _
condensers, furnaces, vaporizers, blowers, fractionating towers. I ! ~E \\__
water coolers, cooling towers, converters, pumps, and other smaller ;

equipment including instruments. I

The Administrative Area comprising approximately 15.0 acres coa- ki G

sists of an Administrative and Laboratory Building; a Garage L&;___ ¥ Rokoway
and Fire Station; a Guard House; a Cafeteria Building; a Change — _______(
House; a Store House; a Shops Building; an Equipment Building.

totalling approximately 60.000 sq. ft. of floor area. Office furnirure,

fixtures. laboratory and other equipment included. _l [
All buildings are permanent type structures,

Adequate storage is provided in steel tankage for finished product.

Feed stock is provided by a pipe line system from adjacent re.

fineries.

Steam Boiler Plant comprises 8 Yarrow Water Tube Marine Type

Boilers, each having capacity of 50,000 lbs. steam per hour. Each

boiler is equipped with all accessories. .

CTILITIES Water for processing and domestic use is supplied by the Department of Water and Power of the
City of Los Angeles. Boiler feed water is supp lied by the Dominguez Land and Water Company.
Sewers—All sanitary sewers connect with main trunk line of County Sanitation District. Process
wastes are carried to a skimming basin. thence into a drainage ditch and trap where effluent is
further disposed. '

Electricity—Power and light current is provided by Dept. of Water and Power of City of Los
Angeles at 13,800 volts to Planc..¢ sub-station where it is further reduced to 2,300 volts and then
distributed to process areas where it is further reduced to 440 220 volts for power and 110 volts
for lights; current is GO cycle.

Natural Gas is supplied by the Southern California Gas Company. Standby of propane gas is
maintained. :

TRANS- Railroad—Plant is served by the Pacific Electric Railway which connects with the Southern Pacific
PORTATION Railroad.

W’ ater—Los Angeles Harbor 9 miles away.

Highways—Plant fronts on arterial highway, namely, Figuera Street, connecting Los Angcles

proper.
Airport—Plant site is approximately eight miles from Los Angeles Municipal Airport and ten miles
from Long Beach Airport. (

THE INFORMATION CONTAINED HEREIN IS BELIEVED TO BE CORRECT, BUT NO GUARANTEE IS MADE.
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PROPERTY OF DEFENSE PLANT CORPURATION I

A SUBSIDIARY OF RECONSTRUCTION FINANCE CORPORATION

LOOKING NORTHWEST TOWARD PLANT
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LOCATION:
LLAND:

PLANT:

UTILITIES

TRANSPOR-
TATION:

DEFENSE PLANT CORPORATION
811 Yermont Avenve, N. W,
Washington 25, D. C.

GENERAL DATA
PLANCOR 929
STYRENE PLANT

Los Angeles, California.

Site consists of 105.583 acres of which approximately 92 acres are fenced and form main plant. Remainder
is unoccupied except for trackage used for switching purposes to Plancors 963 and 611 which are
adjacent to Plancor 929.

Approximately 9 acres within fenced portion can be used for additional expansion or storage.

Consists of land, buildings, machinery, and equipment for the manufacture of Styrene from grain alcohol.

The rated capacity of this plant is 25,000 short tons of Styrene per annum but due to a limited demand
for Styrene at the Copoiymer plants this Plancor has been curtailed to approximately 60% of pro-
duction capacity.

The Production Area comprises an Ethylene plant with Control House, Compressor House, Switch and
‘T:ansformer House and Alcohol Recovery Unit. Ethyi-Benzens Plant, two Trairs, each with Hvdm-
chloric Acid Plant and Catalyst Honse: Ethyl-Berzene Cracking Flant, two Traing, each with Control
and Charge House; Stytenc Finishing Plaat. two Trains each, with Control and Switch House, totalliag
60,422 sq. ft. floor area.

- Production Equipment includes fractionating towers, heat exchangers, pumps, both centrifugal and steam

driven, pressure vessels, steam superheaters, and other smaller equipment.

The Administrative Area comprises an Office and Laboratory, a Cafeteria, a Garage and Fire Statior,
a Garpenter and Paint Shop, a Machine Shop, totalling approximately 90,800 sq. fr. floor area. Lah
oratory equipment and office furniture and Axtures included.

All structures are of permanent type.

The Sicrage Area comprises steel tankage for ali raw and Anished liquid materials. in adequate zmoun:.

Stezm Bo‘ler Planr comprises ter low pressure converted raval destroyer boilers and two modern high
pressure boilers, Batcock and Wilcox, with a designaced capacity with gas firng of 500.000 Ibs./h:.
low pressure (200 Ibs.) steam and 30,000 Ibs./hr. high pressure (400 lbs.) steam. Generating ca-
pacities are slightly reduced when oil firing is used. The piant provides steam at low pressure at the raze
of 380,000 Ibs./hr. for Plancor 929 and 180,000 Ibs./ht. to Plancor 61't, and an additional 15.000
Ibs./hr. to this Plancor 929 in special process applications.

Boiler feed water is supplied to the boilers from a Water Treatment Plant.

I’ ater—Boiler feed water is supplied by Dominquez Land and Water Co. in maximum amount of 1.000
g.p.m. and further processed at Water Treatment Plant

Water for process, fire protection, and domestic use is furnished by Dept. of Water and Power of Ciry
of Los Angeles. Maximum requirements 2,000 g.p.m .

Sewers—All sanitary sewers connect with main trunk line of County sanitary sewer. |

Electricity—Power and light current is provided by Dept. of Water and Power of City of Los Angeles
at 13,800 volts to Plancor sub-station where it 1s further reduced to 2,300 volts and then distributed
to process areas where it is further reduced to 440 volts for power and 110 volts for lights: current is
60 cycles. : ,

Natwral Gas—Supplied by the Southern Galiforniz Gas Co.

Railrnad—Plant is served by Pacific Electric Railway which connects with all railroads at Los Angeles,
mainly Southern Pacific Railroad.

W ater—None on site—Los Angeles Harbor 9 miies away.

Higbuays—Plant fronts on arterial highway, namely, Vermont Avenue, connecting Los Angeles proper.

Airport—Plant site is eight miles from Los Angeles Municipal Airport, ten miles from Long Beach Air.
port, and twenty-three miles from Lockheed Union Air Terminal. .

THE INFORMATION CONTAINED HEREIN 1S RELIEVED TO HF CORRE(T. NUT NO GUARANTEL 1S MADT.
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INTERRELATING UNITS—BUILDINGS "C" AND "B"

{THETIC - RUBBER - PLANT -

ADMINISTRATION BUILDING '

BUNA-S GRADE
“N\o

Los Angeles, California

PLANCOR 611

PROPERTY OF DEFENSE
( PLANT CORPORATION
. . v

A SUBSIDIARY OF
RECONSTRUCTION FINANCE
CORPORATION

119 YOONY1d



DEFENSE P} "NT CORPORATION

8!!1 Ve.mont Avenue, NW. — l \]
Washington 25, D. C.

GENERAL DATA—PLANCOR 611—COPOLYMER PLANT

LOCATION: Los Angeles, California.

LAND: Site consists of approximately 84.0 acres adjacent to Plancors 929 and 963.

PLANT: Consists of land, buildings, machinery, and equipment designed for thc manufacture
of evnthetic rubber from Butadienc and Styrene known as GR-S (Buna-§) by the
standardized process developed for the war emergency. Butadiene and Styrene are
brought together with other ingredients in reactors and agitated under pressure until
polymerization takes place. The resulting latex is then passed through a rccovery system
where the rcmaining free Butadiene and Styrene are removed and returned to storage
for rcuse, while the latex is carried through blending tanks into a coagulation system 1
which the rubber crumb is formed. The crumb ie then washed and passed through a
dryer after which it is baled for shipment.

The plant has three paralle] units each with a rated capacity of 30,000 long tons of
rubber per annum. Two of these units are operated by one company, the remainder by
another. Utilities are common to both.

Production Area consists of approximately 60.0 acres. The two units opcrated by onc
company cover approximately 35.0 acres. The rcmaining onc unit operated by the other
company covers approximately 25.0 acres. Each 30,000 ton unit comprises a pigment,
storage and preparation building, a reactor structure, a pump house, a recovery building,
a process and finished storage building, a machine ehop building, together with other
smaller scrvice buildings, totaling approximately 367,000 sq. {t. fioor area for all units
in both sections.

A laboratory building with essential equipment is also a part of each process section.
Production equipment consists of reactors and other pressure vessels. pumps. com-
pressors, cooling towers, condensers, heat exchangers, wood tanks. steel tanks, vacuum
filicr, stecam dryers, balers, and other small equipment including instruments.

Adecquate storage for raw materials such as Butadienc and Styrene is provided in steel
tankage. on scparate tank farms, for cach company operated section. Butadienc is piped
from adjacent Plancor 963 and also by tank car and Styrcne is supplied by direct pipe
lince from adjacent Plancor 929.

Administrative Areo covers approximately 7.0 acres. Each operated section is served by
an administrative area, one comprising approximately 4.0 acres, the others approximately
3.0 acres. Each area contains an administration building, a guard house and hospital,
and a garage totalling approximately 23,000 sq. {t. of floor area for both sections. Office
furniturc and fixtures included. -

UTILITIES: ITater for processing and domestic use is supplied by the Department of Water
and Powecr of the City of Los Angcles. i
Sewcers: All sanitars and storm scwers connect with City of Los Angeles’ main sewer T
evstem. i
Elcctricity: Power and light current i¢ provided by Department of Water and Power of
Citv of Los Angeles, at 13,800 volts to Plancor sub-stations where it is further distributed
to 480.'208-120 volt Deta Star connected transformers v hich furnish lighting service and
single phasc 120-volt power. All motors rated over Vs il.P, are fed by secondary lines at
480 volts—3 phase. .
Steam: For heating and processing is furnished from Steam Plant of adjacent Plancor p
929 through 16” pipe line.

Natural Gas is supplied by Southern California Gas Cowpany.

e e tm - —— e mee a- A

TRANSPORTATION: Railroad: Plant is served by Pacific Electric Railway which connects !
with the Southern Pacific Railroad. !
IT'ater: None on site—Los Angeles Harbor 9 miles away. l
Highways: Plant {romts on arterial highway, namely, Vermont Avenue which connecte :
with Los Angeles proper. ‘
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Airport: Plant site i approximately eight miles from Los Angeles Municipal Airport R
and ten miles from Long Beach Airport. . .
The information contained herein is believed to be correct, but no guaraentee is made. ;;'
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS,
A CALIFORNIA GENERAL
PARTNERSHIP,

Plaintiff,
vs. Case No.89-3738 WMB
SHELL OIL COMPANY, A
CORPORATION, AND SHELL
PIPE LINE CORPORATION, et al.,

)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

Deposition of THOMAS R. WILLIAMS, taken on
November 15, 1990, beginning at 10:05 a.m., in the
offices of United Reporting, Inc., 7407 0ld Katy Road,
Houston, Texas 77024, before DAVID R. MINEHART,
Certified Shorthand Reporter and Notary Public in and
for the State of Texas, pursuant to the Federal Rules of
Civil Procedure.

APPEARANCES:
MR. MARK SCHAFFER
AUGUSTINI, WHEELER & DORMAN
523 West Sixth Street, Suite 330
Los Angeles, California 90014
Counsel for Plaintiff
MR. GREGORY C. HORN
KELTNER & SCHREIBER
12100 Wilshire Boulevard, Suite 700

Los Angeles, California 90025-7199
Counsel for Defendants
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Q.

A.

Q.

No.

Do you know who demolished those facilities?

I don't remember the exact name of the company
that did it.

Did the James Montgomery analysis ever test for
chemicals in ground water at the waste pit area?
I really don't remember the details of what's in
that report. I don't remember whether there were
ground water analyses or simply soil analyses.
Have you ever seen the agreement to sell the
property to CCs&F?

No.

Do you know if Shell has a copy of that
agreement?

No, I don't.

Do you know who would know if Shell has a copy of
that agreement? |

I think the real estate department would be the
only people who would know.

They're located in one of the Shell buildings
downtown of Houston?

Yes, uh-huh.

Are you familiar with any of the terms of the
sale to CC&F?

My understanding is that it was sold as is; that

Py sem e R
; wliw ot
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is to say, the property was turned over to Cabot,
Cabot & Forbes and that they were responsible for
the demolition of the facilities and so forth.
Beyond that, I'm not aware of what the terms of
the sale were,

When you were actually working at the chemical
plant betweeq 1956 and 1966, were any of the
three plants ever shut down?

Weil, what do you mean by "shut down"?

In which the facilities were closed for the day.
For the day?

For the day.

Of course.

Okay. On what occasions?

Oh, I don't remember. That's a very common
occurrence in a chemical plant, that some part of
the facility is shut down. |

Why is it a common occurrence?

Because things break.

Okay. What sort of things broke that required
shutdown, that you remember?

Well, I don't remember any specific details.
There are pumps that fail, compressors that fail.
Equipment failures of all sorts would require

shutdowns. There's equipment clean-out required,

7)) oo
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I, DAVID R. MINEHART, Certified Shorthand
Reporter in and for the State of Texas, being neither
attorney for, related to nor employed by any of the
parties or any attorneys of record in this cause, and
having no financial interest in the matter, hereby
certify pursuant to the Federal Rules of Civil Procedure
and/or agreement of the parties present, to the
following:

That this deposition transcript of THOMAS R.
WILLIAMS, deposed on November 15, 1990, is a true record
of the testimony given by the witness named herein,
after said witness was duly sworn by me.

Given under my hand and seal of office on this

Z b, S, 1990.

it 2 Muthe?

DAVID R. MINEHART, CSR

ﬁ.
the _:-)/ day of

v

Certificate No. 2375

Date of Expiration: 12-31-91
United Reporting, Inc.

7407 0ld Katy Road

Houston, Texas 77024

(713) 681-9800

Job No. 15754
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS, a
California general partnership,

Plaintiff,

vs. No. CV 89 3738 WMB (KXx)
SHELL OIL COMPANY, a
corporation, and DOES
1 through 30, inclusive,

)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

Deposition of LLOYD ROYCE DONKLE, VOLUME I,
taken on behalf of the Plaintiff, at 310 Golden Shore,
Third Floor, Long Beach, California, commencing at
9:00 a.m., on Monda?, April 2, 1990, before DEBBY STEINMAN,

Certified Shorthand Reporter No. 2907, pursuant to Notice.

*
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APPEARANCES:

For Plaintiff:

AUGUSTINI, WHEELER & DORMAN
Attorneys at Law

BY: ALFRED E. AUGUSTINI

523 West Sixth Street

Suite 330

Los Angeles, California 90014

For Defendants:

KELTNER & SCHREIBER
Attorneys at Law

BY: MARK SCHREIBER
12100 Wilshire Boulevard
Suite 700

Los Angeles, California 90025

™ .
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(213) 621-2653

National Network Reporting éompa.ny

Certified Sharthand Reporters
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Long Beach, California, Monday, April 2, 1990

9:00 a.m.

LLOYD ROYCE DONKLE, VOLUME I,
produced as a witness by and on behalf of the Plaintiff,
and having been first duly sworn, was examined and

testified as follows:

EXAMINATION
BY MR. AUGUSTINI:
Q I know you've already given your full name to
the reporter but, for the record, would you state it for
us, please.

A Lloyd Royce, R-o-y-c-e, Donkle, D-o-n-k-l-e.

Q I've seen several spellings for your name so
it's D-o-n-k-1l-e?
A Right. .

Q Okay. What's your present address,
Mr. Donkle?

A 3809 Walnut Avenue, Long Beach, 90807.

Q And your phone number?
A (213) 427-6735.
Q Now, I think you know from telephone

communications with our office, but in case you don't, my

name is Al Augustini and I'm an attorney representing

National Network mompany

(213) 621-2653 Certified Shorthand Reporters (800) 621-0314
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they discussed what they planned to do.

Q Well, at some time did you ever discuss being
an advisor to Cabot prior to the time the transaction
closed in December of 19722

A They asked me if I wanted to go with them.

And I said, well, I thought that would be a good idea.

Q And in that discussion, was there any
explanation as to what their plans were and why they would
want you to join them, how you could help them?

A I think their interest at that time was for me
to work for two years. And at that time we expected to
have the demolition complete and the property -— some
portion of the property ready to do something with.

Q And did you have any idea what that was? It
certainly wasn't going to be --

A I think at some point, probably in early
1973 -- I mean, I knew -- I had been told by thém that they
intended to build an industrial park.

Q Okay. Did they ever inguire of you as to
whether there was any portion of the property that would
not be suitable for some use other than a chemical plant?ﬁ
I mean, did they ever say, "Hey, look, we want to know if
we want to use this for some purpose other than a chemical
plant, are we going to have any problems?" Did they ask
you anything like that?

T

=

National Network ieporting &mmy

912\ @91.9R8%2 Mantifiad Qhanthand Ranartore (800) 621-0314




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16l

A They knew. They had done all the soils work.

0

They, Cabot, Cabot & Forbes?

>

Sure.

Q And who did the soils work?

A Ken O'Brien & Associates.

Q Did anyone else -- and this was before the
deal closed?

A Yes.

Q And to the extent that that work was done, how
did Ken O'Brien get permission to come on the property to
do whatever it was that he did?

A I presume he contacted the acting plant
manager.

Q Which would have been Pinky?

A No, that would be Pres Ruby.

Q oh, I thought -- we missed him somewhere along
the line. I thought the last guy was Pinky?

A Well, he was plant manager but Pres Ruby was
manager of industrial relations personnel, and Pinky left
and Pres was there until the bitter end.

Q What's his full name?

A J.P.-- I don't know what the initials stand
for. J. Preston Ruby, I suppose.

Q R-u-b-y?

A Yep.

% g BT

National Network Reporting Company

/a<ay frae HEED Mamtifiad Qharthand Rannrters (800) 621"0314
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1 Q Is he still around?

2 A Yes.

3 Q Where is he?

4 A Corona del Mar. Now, it's possible Pinky was

5 still here at the time, possible Pres hadn't taken over. I
6 don't know. But in any event, Ken O'Brien came on the site
7 to do evaluation work, get the soils conditions for the

8 grading.

9 Q Okay. And you understood that at that point
} 10 at least that they were considering removal of all the

11 structures and recreating the entire site?

; 12 A Yes.
13 Q And did you ever see the Ken O'Brien reports?
14 A Yes.
15 Q How did you get them?
16 A Ed Secord gave me one.
17 Q And when was that? .
18 A Probably 1973.
19 Q Sometime after you became an advisor?
20 A Yes.
i 21 Q And did you study that report? |
E + 22 A Yes.
23 Q | And is it your understanding that those

24 reports provided information concerning the chemical

25 contamination of the property or lack thereof?

-y s
»
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National Network Reporti ﬁCompany
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A Yes.

Q I've got them here. 1I'll show you a stack.
We've got them in two piles. One stack, it says, "Log of
Boring 1-A," the other one says "Volume II of III, Log of
Boring 15." And there's a bunch of stacks with it.

Are those the Ken O'Brien reports that you
identified?

A Yes, uh-huh. Yes.

Q Can you show me where -- and let's take this
first one, the one that the first page is Log of Boring
1-A, and Bl0243 is the Bates stamp page number. It goes up
to B10265.

Show me where in that stack it tells you what
areas there are that are contaminated. Flip through that.
A Will you repeat your question, please.

Q Yes. Where in that package that ; have just
handed you is there some reference to the presence or
absence of contamination?

A Can we turn the record off?

Q Sure.

(Discussion off the record.)

BY MR. AUGUSTINI:

Q Where was Boring 1-A, do you know?
A No.
Q Do you know where there's a reference to any

N wor mpan
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of these, where I can find a reference to where any of
these borings were?

A The original report.

Q And who did an original report, Ken O'Brien &
Associates?

A Ken O'Brien & Associates, right.

Q So are you saying there's a report that goes

with these borings that I haven't gotten?

A Yes.

Q And if I had that report, it would tell me
where these borings were made?

A Yes.

Q Then by comparing the location of the bdrings
to their description of the contents of the borings, we'll
know where these things were found?

A Yes.

Q Do you recall in what areas Ken O'érien found
0il or tar or other hydrocarbons on the property? I don't
have it. It was never given to me, so I don't know where
these borings were. Maybe you can remember.

A I'm not certain that there was a report of tge
entire plant site.

Q By Ken O'Brien?

A Right.

Q Which --
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A And I'm sure that the only place that oil was
discovered was in the south end of the styrene plant
between the Department of Water and Power right-of-way and
Del Amo Boulevard, which area has been completely defined
in other studies.
Q And that's the Del Amo or Cadillac Fairview

waste site?

A Right.

Q Perfect. That was the subject of the Dames &
Moore interim report sometime in 19 -- in the '80s?

A As far as I know, yes. I have never seen that

report. It's hearsay to me.

Q In the Dames & Moore report, they have a
summary of sampling activities. It's Table 3.2-1. And it
says that there was a sampling taken by the Department of
Health Services in February 198l1. Do you know anything
about that? ;

A I suspect that there was. There had been some
communication from the Department of Health Services as you
noted from the communication from Shell Oil.

Q That was later though.

A Well, in any event, there were contacts by
Department of Health Services and they wanted to come down
and take a sample and I suspect we let them in.

Q I take that back. There was a letter dated
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STATE OF CALIFORNIA )
) SS.
COUNTY OF )

The undersigned Certified Shorthand Reporter of
the State of California does hereby certify:

That prior to being examined, the witness in
the foregoing proceedings was duly sworn to testify the
truth, the whole truth and nothing but the truth.

That said proceedings were taken before me at
the time and place therein set forth, and were taken down by
me in shorthand and thereafter transcribed into typewriting
under my direction and supervision; and I hereby certify
that the foregoing transcript of proceedings is a full, true
and correct transcript of my shorthand notes so taken.

I further certify that I am neither counsel for
nor related to any party to said action, nor in anywise
interested in the outcome thereof.

*

In witness whereof, I have hereunto subscribed

my name this lat}‘ day of Qﬁ}x‘Q ’ 19C}z> .

~  DEBBY BTEINMAN
CSR N&. 2907
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PRELIMINARY SITE INVESTIGATION
PROPOSED INDUSTRIAL PARK DEVELOPMENT
SHELL CHEMICAL PLANT PROPERTY
LOS ANGELES, CALIFORNIA
for
CABOT, CABOT & FORBES
C.C.&F. WESTERN DEVELOPMENT CO.,INC.

" September 22, 1972

I INTRODUCTION

A. Purpose

The purpose of this report is to present the findings
of a preliminary study of the surface and subsurface conditions
of the Shell Chemical Plant property located in the southern part

of Los Angeles, California. -

B. Location

The Shell Chemical Plant property (approximately 277 -
acres) is located a short distance to the southwest of the
intersection of the San Diego and ‘Harbor Freeways. Refer to
Plate No's. 1 and 2. The property is separated inio two parts.
One portion (approximately 195 acres) is bordered on the north
by 190th Street, on the east by Vermont Avenue, on ‘the south by
the extension of Del 2Amo Boulevaéd, and on the west by an ‘
industrial area whose frontage is on Normandie Avenue. The
second portion (approximately 82 acres) is bordered on the north

by Knox Street, on the east by Hamilton Street, on the south by

. Del.Amo Boulevard, and on the west by Vermont Avenue.

EXHIBE ¢

43 ’
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C. Authorization

This preliminary site investigation was authorized by
Cabot, Cabot & Forbes, C.C.&F. Western Development Co.,Inc., Los
Angeles, California. The objective of this investigation is to
determine the éuitability of the Shell Chemical Plant property

for development into an industrial park.

D. Scope

This report presents subsurface information including
geology, seismology, soils, results—ofTIaboracory—testy-uon
typical _subsurface~materials, lqsggipp;qﬁzsumps and contaminated

BLeaS, description of existing structure foundations, and

description of existing utilities (sewers, storm drains, water

mains, gas mains, etc.). This report also presents information

on surface conditions such as existing streets, railroads,
buildings, drainage, utilities, etc.

The findings of the pfeliminary-site investigation are
presented to indicate the nature of the problems that will be
encountered in developing the Shell Chéﬁical Plant property into
an industrial park. The report recommends which existing
facilities and utilities should be retained. A series of

}
industrial park layouts were developed ‘and the most promising

‘preliminary plan at this time is included. Refer to Plate No. 3*

--*In Folio
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II ENGINEERING GEOLOGY

A. Geology and Physiography

The Shell Chemical Plant site is located physiographi-
cally in the Angeles Section of the Pacific Border Province.
This particular area is known as the Torrance Plain and is of
marine origin.

It is understood that the site prior to construction
of the Chemical Plant in i94l was used for agricultural purposes.

Geologically, the site is underlain by Pliocene and
older rocks. Refer to Plate No. 4. These are overlain by the
San Pedro formation and unnamed Upper Pleistocene deposits.
Above these, occur the Palos Verdes Sand or equivalent of Upper
Pleistocene age. The highly fossiliferous sand encountered in
Auger Boring No's. 5, 8 and 15 drilled during the subsurface -
investigation, and the thin coquina beds encountered in
Boring No's. 5 ahd 15 probably'represent the basal portion of
the Palos Verdes sand zone. The reddish brown deposits
encountered in Auger Boring No's. 8, 12, 15, 17, 19, 21 and 52
represent terrace cerr of probable flood plain origin or may .

be the upper few feet of the Palos Verdes sand mrdified by

weathering. The dark brown to black ofganic near surface

material probably represents remains from the original agricul-

-~tural usage.



Soil samples were recovered from the auger borings
utilizing a 2.43-inch I.D. split spoon s;mpler that contained
either l-inch rings and/or 5- or 6-inch sleeves. Standard
penetration tests were-made with a 1-1/2-inc§ I.D. split spoon
samplef driven by a'140-pound hammer falliﬁg 30 inches.
Disturbed saq?les were also recovered at various intervals for

' moisture content determination and grading analysis.

B. Laboratory Testing

Representative samples of subsurface materials
recovered from the soil borings were subjected to the following
laboratory tests that were performed by Western Laboratories.

In situ Moisture Content

In situ Density

Gradation/Hydrometer -
Atterberg Limits '
Unconfined Compression
Consolidation and Swell
Swell Tests ‘
Direct Shear

The in situ moisture content and density determinations
are recorded on the boring logs. The results of the remainder

of the tests are presented on Plate No's. 9 through 30.

K C. Subsurface Conditions

!
The materials encountered in the soil borings consisted

-a@f a heterogeneous mixture of sandy clay, clayey sand, silty sand,

sand , sandy silt and silty clay.  This heterogeneous mixture

extends to approxima@ely +40 feet in depth. 1In Boring No's. 5,

8 and 15, a thin- sand section containing numerous shell fragmehfs,

446



was encountered at 42, 39 and 44 feet, respectively. A well
cemented shell bed ‘Coquina) was encountered at 45 and 49 feet
in Boring No's. 5 and 15, respectively. The typical subsurface
soil conditions for thé Shell Chemical Plant property, except
for the contaminated areas, are presented on Plate No. 6.

As ?reviouslf mentioned, three contaminated .areas

were found during the subsuzface—inuestigation, The..areal.extent

of the contaminated areaswi§;shown¢on~Plate-N0r¢in4,A.profile

f T ’ - .
of the-vertical.extent..of.contamination in Area No's, 1.and.2

are—shown-on-Plate.No..8.. The-contamination-consists..of.oil-=
saturatedunative-materials*in*Area*Nols,.l~and:2;~~In~Are$
No..3,-the-oil saturation extends-to 5-foot depth and below this
.depth the native materials:.have been chemically contaminated to

approximately-10-feet? The.contamination in Area No. 2.also

e T

includes debris . (broken COﬁCEéte,L&BEd[rold’tires;'etc.)-that

was-dumped »into - the. sumps.

D. Properties of the Subsurface Materials

The properties of the subsurface materials encountered
at the Shell Chemical Plant property based on laboratory tests

are summarized in the following tabulation: \




—ICTANTON T DONLLT SN 0D
SHLY IDOSSY » NHIELO NHM

TR 1Y ap Owmd
re -.-.nuna ‘W r8 .40 mawd

Drusoj1io) 'sajabuy s07
3408d ANV1d Tv3IW3IHD 113HS
a2'l 'S,ON V3NV Ou_.dz:zd._.zou

M3IA NV
‘INE 0D LN3WJ0T3A30 NH3ILS3IM ..-uuu
38404 ©® 108vD '108vVD

QHVA3INOE OWY 130 P—
-~

T

TU—— 3NN ALY3HOMd ONILSIXI

—_— . spA .
“3AV INOWY3A 30 3 OL 0101 ° PL07 eo0k) 204N A
“IAV 1NOWH3IA \\ \ !
~40 3 01,008 —————— N — T
_.: spA > aviey = L2 Inn“u”’.llll.l 'I\l.nl.lu— \-‘l\lculﬁm\g uau\m..hu h\.;....» ./ Allu
: | /(e eor) o =43/ pry = { 20N V3HV oquz_s:q )
Ny, {'ON V3NV Q3LVNINVINOD | ~— __ )
T d | *- “g/I ar L v °
,@n\ - - —-—- == ,00f - — S \ / -
Sl Tl e ) o “
) y
1 :
. ! i
- [ gl
e : _ _ - -
AVM-40-1HOIN JBMO .vl\ ~ T—u3moL dora S. ~ i H3mol mc;ol\-\ﬂ_

,001=,) :31v3S

8 3rN3AV d"l_

t
[}

\
| € 'ON V3V
| Q3 1VNINVINOD
|

|

(-

- — v — G ot -

o

G K exmias



BXNIRIE

| ErZ..'[:/ \




<
1 WALD, HARKRACER & ROSS
Thoras B. Truitt _
- 2 J. Brian Melloy -
Mary Duffy Becker F. ' L E D |
3 1300 Nineteenth Street, N.W. ;
Wwashington, D.C. 20036 '
. v DEC o383 |
Telephcrne: 202) 828-1200 ;
. P ( ) | TERK, U'S°§T§}CI$=%§-.-. |
IRELL & MANELLA ENTRAL RISTRICL OF =7 ?.
6 Thomas W. Johmson, JT. "
1800 Avenue of the Stars, Suite 9C0 3
b Los Angeles, Califormia 90067 i
8 Telephone: (213) 879-2600 or 277-1010
9 Attorneys for Plaintifl
Cadillac Fairview/Califormia, Inc.
10
1l
12 UNITED STATES DISTRICT COURT
13 CENTRAL DISTRICT OF CALIFCRNIA
14 . L’ [
.5 CADILIAC FAIRVIEW/CALIFORNIA, INC., ) Ne. 83 7996 ]'\
a California corperaticorn, )
16| ' )
Plaintifsf, ) COMZLAINT FECR DECLASA-
17 1 )y  TORY ANT INTUONTTINT
| v. ) ELIZT ANT DAMRGES
12 | Yy UNCER TEX CoOMERIT=iE 00
i oW C==™IZ:l CC., a Delaware ciIpe- ) ENVIRCNMENTAL RESFINEL
pR- razien, SZ=TLl OIL CC., a De.aware ) COMFENSATICN AT
i corporaticz, INTZENATIONAL FRCFEZRTY ) LIASILITY ACT CF IzEC
oo DEELOPMENT CO., a Califormia corperae- ) ANT CTE=F TEZIFAS
sisn, CC&T WESTEZRN DEVELLPMENT CO., y STATCTEsS, DECTEIIT,
cz INC., a Califormia cerporation, CABCT, ) BREACE OF WAFFENTT
CAEOT & FCRRES INTERIM CO., INC., ) PUBLIC NUISANZE, T_TF-
£2 a Massachusevts corporation, WILLIAM y ERZ2RDOTS ACTIVITIZE
RUCKELSEAUS, Admizistrator cf t=e ) ANT NESLIGINCE
. 23 Exvironmez<al Protection Agency of the ) |
United States of America, GERALD P. ) DEMAND FOR JURY TzZAL
Co 24 CARMEN, Administrator of the General ) o
Services Administration of the Uzited )
.25 tates of America (successor-in- )
interest to Defense Plant Corporatieon, )
26 Reconstruction Finance Corporation and )
the Fedecral Facilities Corporationm), )
27 UNITED STATES OF AMERICA, PETER RANK, ) ‘
the Director of the State Department. ) °
28 of Eealth Services of the State of ) '
n.f.L & MAMKLLA .

e e anm EXHIBIT

LS ABSCLES. CALIP.

-



wm

)-2

")

(5]
( ll

n
' 33

o -

Califorrnia, TEOMAS EEINSEEIMER,
Chairrman of the Board of the South
Coast Air Quality Mazagement District
of the State of California, JANE BRAY,
Acting Chairman of the Board of the
Regional Watar Quality Control Board eof
the State of Califorria for the Los
Angeles Region, and DOUGLAS FERGUSON,
President of the Central and West Basi:z
Water Replenishment District of the
State of California,

fendan<ts.

COMPLAINT

Pilaintiff Cadillac Fairview/Califorz=ia, Inc. ("Cadillac

Fairview") alleges tlat:
JURISDICTION AND VENTE

i. The Court has jurisdiction ef this action pursuant T
5§ U.S.C. §§ 701 et sec.; 28 U.S.C. §§ 1331, 1337, 134¢, anc 138%;
42 U.S.C. §§ 9506(a), 9607(g), and 9€.3(b); § 7 of the Act eI
Aucus+= 30, 1¢81, Puz. L. No. 87-19C, T3 Stat. 418; § l4(a) cf ze
Rubter Act of 1G4E8, cz. 168, 62 Stat. :Cl; § Z{a)(&) cf the Fe:z:n

Fa:rview has satisfiec all jurisdicticzal prereguisites tec f.li:xg

2. Each of the defencants is found, or tra-sacts busizess,
or is otherwise subject to suit in the Central District of
Califormia.

STATEMENT OF THE CASE

3. In this action, plaintiff Cadillac Fairview seeks
compensatory, declaratory and injunctive relief against defecZar<
7 MRS
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based on the past dispcsal and contixied presence of chemical
substances, including hazardous wastes and hazardous substances,
on property currently owned by Cadillac Fairview. Defencarnts ace
former owners, lessees or administrators of this property or
fermer operators of a Government-owzel rubber-producing facility
thereon. As described in more detail below, these deferndants,
inter alia, disposed of or licensed axd permitted the dispcsal of
these chermical substances and failed to undertake any removal or
rezedial action concerning the property. These actions or
failures to act Lave created a continuing nuisance that threatens

the healtr, safety and welfare of the community, damages

5
(1]

value of property owned by Cadillac Fairview and property ic the
peigkborhood, anc tkreatens to result in substantial environzezta
darage anc a risk of bodily injury and sickness. In additicz,

Cadillac Fa:rview seeks compensatior from two defendants for

TIRST CLAINM FOR DECLARATIRY RELIEE
AGAINST ALL DIZITDTANTS

2. Cadillac Fairview is a ccrperatieon Guly cfga:i:ei a=2s
existing iz gecod s+tanding iz the State c¢f Califcrmia.
Fairview currertly OwWnS certainx rea. preperty (hereinalzer
ceierread ¢z as the "Site") leccated near the intersecti
Amo Boulevard and Vermcnt Avenue in the City of Torrance,
Califormia, and more fully describec in Exhibit "A" attached
heretc and made a part herecf by this reference.

S. Defendant Dow Chemical Co. ("Dow") is a corporatiorn
ofganized under the laws of the State of Delaware. Cadiilac
Fairview is informed and believes; and based therecon alleqes;

3=
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that Dov, and others at Dow's direction, operated part of a
Governzert-owvmed rubber-producing facility on the Site and
dispcsed of chewical substances including hazardous wastes ax3
hazardous substances on the Site, that Dow was aware at the ti=e
that it operated on the Site that such chemical substances Ead
been dispcsed of on the Site, and that it failed and continues
to fail to undertake any removal, remecdial or other action ts
prevent a release or a threat of release of such chemical sut-
stances froz the Site into the environment.

6. As used in this Cormplaint, the term "kazardcus suo-
stances” shall have the meaning previded in Section 10i(14) eZ
the Comprehensive Environmental Respcnse, Compernsaticn, and
Liability Act of 198C ("CERCLA"), 42 U.S.C. § 9801(14), anc =—=e
terr "hazardous waste” shall have the meaning provided in Secstickh

10C4(8) ¢£ the Solid Waste Dispcsal Act, 42 U.S.C. § €823 (8).

7. Defencan% Srell COil Co. ("Stell") is a cocrpcoratic:
crsanized unzer tne laws cf the State cf De_.awaTe. Srell

Fairview 1§ infscrmecd and Dellieves ~Z bases thsesrecn alleges
~z% Smell, a=Z ctners a< Srell's dorection, dispsses ¢ che=iz=zl

t-e Site, that Srell was aware at the tize 4that It cwned thie Slce

that such chexrical substances had beec- dispcsed of on the Site,

‘and that it failed and continues to fail to undertake any re=cval

remedial or other action to prevert a release or a threat of
release of such chemical substances from the Site intc the

environment.

Hierr
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8. Defencant Intercatiocal Property Davelopment Co.

("International®™) is a corporation organized under the lavs cf

the State of California. International owned the Site from

December 12, 1972, to August 21, 1974. Cadillac Fairview is

informed and believes, and based thereca alleges, that Intertia-

ticpal was aware at the time that it owzed the Site that che=_zal

substances including bazardous wastes and hazardous substances

tad been dispcsed of on the Site, and that it failed and contitue:

to fail to undertake ary removal, recedial or otler action to

preveat a release or a threat of release of such chemical su>-
stances from the Site into the envirozmzernt.

g. Defencant CC&T Western Development Cc., Inc. ("Westerz="

is a cocrperation organized under the laws of the State cf

California. Westerm and its affiliates owned tka Site from Auzcs

21, 1374 to Octcter 28, 1976. Cacillac Fairview is informed axd

LERY

believes, and krasesd therecn alleges, t-aT

b X
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ize owneZ the

«T=at it
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clnexilad. ca&.ies LNC.LUullZI3

sutsta~ces had bee:

ansg thazt it failed anc ccntinues t2

T . .
fail < under<ass

tr-ea= 0f release of such chemical surstances frcx the Site =<2
the envircnzment

10. Defencdart Cabot, Cabot & Forbes Interiz Cec.,

I3c.
("Interim®™) is a corporation organized under the laws of the

Comménwealtb of Massachusetts. Cadillac Fairview is informec anc

believes, and based thereon alleges, tkhat it is the successor in
interest to the rights and obligations of Intermational and
Western.

2.4 . gHBE ¢
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11. As used hereinafter in this complaint, "CCsE" skall
include International, Western, and Interim and tke officers,
erployees and agents thereof.

12. Defendant Gerald P. Carzen is the Administrator of t=e
Ge~eral Services Administration ("GSA") of the United States cf
Azerica. The Administrator of tke GSA is tbe successcr-in-
interest to the Defense Plant Corporation, tkhe Reconstructio:
Finance Corporaticn, and the Federal Facilities Corporation. T:e
Defense Plant Corporation, the Reccnstruction Finance Corperz=icn
a=c the Federal Facilities Corporation were feceral ccocrpcratic:os

organizec pursuant to Acts of Congress and empcwered with the

¥

right "to sue and be sued." Pursuant to 5% Stat. 310, the
Recrcanization Plan No. 1 of 1957, and the Act cf Aucust 30,
1961, Pub. L. No. 87-19C, 75 Stat. 418, the Acdministrator of Ze

GS2 assu—ed all liakilities of these ccrporaticns at issue iz

a=isn, skzll be czzrenzed by oOr against the TUnited States

iz a Federal court of competert jurisdiction."

14. As hereinafter used in this complaint, "Admipistrazsr c:

the GSA" shall include United States of America, the Administra<=c
of the GSA, the Defense Plant Corporation, the Reconstructic:
Finance Corporation, the Federal Facilities Corporation and tte

officers, employees, and agents thereof.
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1S. From October 16, 1942 to April 15, 1955, the Site x=
a rubber-producing facility thereon vere owned, cperated, or
adrinistered by the Defernse Plant Corpcration, the Reconstrius—c:t
Finance Cerperaticr and the Feceral Facilities Corpcration.
cadillac Fairview is informed and believes, and based therec:
alleges, that these entities licecsed, permitted, authoriz sT
otherwise allowed pefpons, including Dow, to dispose of chem::al
substances including hazarcdous wastes and hazardous substances oz
the Site, that these entities were aware or should have bee:z
aware at the time they owned, operatec or administered the Size

or the rubber-producing facility thereon that suck chemical

su-stances had beer dispcsed of on the Site, and that they fa:ilec
ard certinue to fail to undertake any remcval, rexzedial or cT=er
actior tc prevent a release or a threat of release of such
che=izal s:bstances frem the Site ints the environment.

1€. The authcrity to own, coperzte, adoinister, and Ilnstest
the cpera+ticns ¢f chernmen:-cwn§: rosber facilities was graztec

854 S+a%. 872, the FReconstruction Fizamce Cerpceration was auv=:ic-
izes ¢o create or to organize a ccrpcration with power T2 ec-sige
iz the manufacture of synthetic rubber, and pursuant tc thas
authority, the Defense Plant Corporation was created. Cad:i..ac
Fairview is informed and believes, and based thereon alleges,
that these entities licensed, permitted, authorized or otherwise

allowed persons, including Dow, to d.spose of chemical subsza=ces

i
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including hacardous vastes and hazardous substances oz the S:ite,
that these entities were aware, OT should have beern aware, as the
time they owned, operated or administered the Site and the
rubber-producing facility therecn trac such chemical substances
had been dispcsed of on the Site, and trat they failed and
continue to fail to undertake any removal, recxedial or other
action to prevent a release or a threat of release of such
chemical substances from the Site into the environment, all I=
contravention of their statutory obligations under these acts and
their ckarters.

17. Under § 7 of the Rubber Act of 1848, ch. 166, 62 St

(44

101 arcd Exec. Orcder No. 9%4Z, 13 Fed. Rec. 1823 (1%48), tke
Recsnstruction Fizance Corporation was grantec the authority =¢

adm:pister the operations of Gevernmernt-owned rubber facilities

’

iznclud-ing

owmes Ev the Gover—mrment cr iz comnecticn wits

the operatior therecf and to make capital expendi-
tures as may be necessary for the efficient and
proper operation and maintenance of the rubber-
producing facilities owned by the Govermment and
performance of said powers, functicns, duties, anc
authority.

EXtiors -~ .
- /0  EXHIA 5
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By Exec. Order No. 10539, 19 Fed. Reg. 3827 (1954). the Feden

Facilities Ccrporation was desigrated to replace t-e Recorstric-
tion Finance Corporation in the performance of the functions <es-
cribed above. Cadillac Fairview is irforzed and believes, a=
pased thereon alleges, that thkese entities licersed, permittes,
nuthprized or otherwise allowed persors, including Dow, to
dispcse of ckhexmical substances including hazardous wastes anc
hazardous substances, that these entities were aware, or shou.d
have been aware, at the time they owned, operated or administered
t»e Site or the rubber-producing facility thereon ttat suck cte=:-
cal substances had been dispcsed of on the Site, anc that tley
failed and cortizue to fail to undertake azny remcval, reesediail ©T
other action to prevent a release or threat of release of su:

chem:cal sutstances from the Site intc “he ernvirontexnt, all :i=

contraventior cf their statutcry cobiigatiens anc their charterss.
iE Defemcdzn% Williax Ruckeishaus is Administraters cf =e

Un:ited S+-=ates Exvircnzental Frotecticz Agency ("EFA") and ha: bee

de.ecazesd <he autkcrity by the Pres:iderc of the Un:ted State:z i

< CHN - - " . S
America to ad=inister the fund cf montes ( the Superiiunc

1:ishes uncer CEIRCLA, tc erxpend thcese funds Icr purpcses cf c.ezn-
ing up sites that contain hatardeus wastes and hazardous sutbstan-

ces tha* pose a threat to healt: or tte enviIonzent, ind <¢
determize whether proposed clean-up actions are ccnsist*nt | it
the national contingency plan. |

19. Defencant Peter Rank is the Director of the State
Department of Eealth Services of the State of California anc has
the authority to initiate removal or remedial action in resc:zse
to a release or threatened release of a hazardous substance 2

-
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California unless these actions have been taken, or are being
taken properly and in a timely faskion, by any respocsible pa-ty.
Defendant Thomas Eeinsheimer is the Ctairman of the Beard of =e
South Ccast Air Quality Management District. Defendant Jane Eray
is the Acting Chairman of the Board of the Regicnal Water Qua.lity
Control Board for the Los Angeles Regicn. Defendant Douglas
Ferguson is the President of the Central anc West Basin Water
Replenishment District.

20. Cadillac Fairview purcrased the Site, pursuant tc a

written cootract with Western, oz Octcber 28, 1976, as part ¢

"y
[ 1]

much larger parcel of property. Cadillac Fairview intendec t=<

develop the entire parcel as a commercial and industrial center,

anc its intended purpcse for the entire parcel was well knowz tc

-

CC&F at the time of the purchase.

22. When Cadillac Faisview purctased the parcel fronm
Wes=ern, Cadillac Tairview hacd nct beex informed, ancd was nco:t
aware, that any basardcus wastes oI hazardcus substances hal leer

or

scbscance, hazardcus waste cr haszardcus substance tTe the S
22. Cn Fekruary 19, 1681, Cadillac Fairwiew sc.d and cco=-

veyec a porzicn of the Site, together with adjacent real pr

to Western Waste Industries, a Califorzia corporation. On

February 24, 1981, Westerm Waste Industries notified Cadillac

Fairview that hazardcus wastes had beex disposed of on the Site.

Prior to this date, Cadillac Fairview vas unaware that any hazac:

ous waste or hazardous substance had been disposed of on the

XL . /Og RS o ?
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Site. Western Waste Industries demanded that Cadillac Fairview
rescind the sale and cozveyance of that portion of the Site wrich
had been scld and conveyed to Western Waste Industries.

23. After extensive negotiations, Cadillac Fairview agreed
tc repurchase that portion of the Site which it khad sold and
cocoveyed to Western Waste Industries, and it agTeed to conver
additional real property adjacent to the Site tc Westernm Waste
Industries.

24. During t:hese nmegctiations, bazardous wastes and hazacc-
ous substances were found to have been dispcsed of orn a szmall
pertion of the additional real property acdjacent to the Site
which was conveyed to Western Waste Industries, but were believed
tc be

contained in and cenfized to a skhallow dispcsal pond c.cse

tc the surface of the larnd. In partial consideraticc for tke

t-ansaction refer-ed tc in Paracgraph 22 of this Comp.alint, Westerxm

s~allow dispcsal pcond oz the property (adjacent to the E&

which it had acquired freoz Cacdiliac Fairview. In the course cf

remcving the hazardous wastes and hazardous substances from t=e

shballow disposal pend on tbe.prcperty (adjacent to the Site)

which it acguired from Cadillac Fairview, Western Waste Industries

discovered that a portion of the hazardous wastes and hazardsu

- - -
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subs-ances had migrated into the soil beiow the shallow dispssal

pond.

26. Based upon subsequent tests and ergineering analyses.

Cadillac Fairview is now informed andé believes, and Pased thecr=cl

alleges, that the chemical substances iacluding hazardous was-es
and hazardous substances which were deposited into disposal p-ts
and poends on the Site are also migratiag into previously uncs="-
raminated soil and may reach and contaxinate fresh water aguilerCs
below the surface of the Site. Cadillac Fairview is infcrmez
and believes that these fres: water aguifers are used both £==<
industrial purpcses and for drinking water. The contaminati::t cs
these aguifers by the Barardous wastes and hazardous substacces
cortained on the Site may cause substa=tial environmental da=z
and pcses a threat of serious bocdily irjury and sickness tc
scns who consume drinking water nta-~ed from tkhis scurce.

\ . -
iE=monienn<

e W B

vaporize and may contaminate the air guality in tne res%de-°-~'
commercial and industrial areas surrousding the Site. Cadillzc
Fairview is informed and believes, ans basecd thereon alleges, T
many residents in the area have complained of respiratory alize:

and other illnesses which they attrisute to the chemical varsTs

purportedly escaping from the Site. Cadillac Fairview has =< ©
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sent ability to determine, and does not intend by these nlleqx-
tions to admit or deny, that any such ailment or illness bas See=
caused by wastes oOr substances disposed of on the Sicte.

28. Cadillac Fairview has at all tizes exercised due ca-®
with resgect to chemical substances on tle Site, taking into c3t-
sideration the characteristics of the substances, in light of all

relevant facts and circumstances, and has taken all reésonable

precautiocns acainst foreseeable acts or omissions of third par=ies

which could result in environmental damage Or Any release of_:he
s:-stances. Cadillac Fairview at its cwn expernse bas recaire:
corsulting engineers to conduct chemical analyses and testing cf
+-e chezical substances disposed of o the Site. Cadillac
Fairview at its own expemnse has constructed a six-foot chaic

ink fence arcund the portion of the Si-e on whick ctexical

suhs-ances aprear tc Lave beer dispcsed of, and has pcsted
Bilingwa. "nc t:espass;:g' signs aT the Site Cadillac Falrview
ar its cw- exgense Las alss mair-ained a private guait servocs

ts prevernt trespassilc OC the Sicte Eazn and all ¢f these practa-
tiome mave beer undertaken at the regies< of the State Derpar—e=<

cancact with the substances.

2¢. Cadillac Fairview has filed a Netification cf Ea;ari:us
Waste Site with the EPA, as required by Secticn 103(c) of
CERCLA, 42 U.S.C. § 9603(c). Cadillac Fairview is informed a32
believes, and based therecn alleges, that Dow and Shell have als:

filed the notifications with the EPA reguired by Section 103{¢c)

of CERCLA. Cadillac Fairview has re&e;ved no information 1-"~a'
| .
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ing that the Administrator of the GSA filed the nmotificatio:

required by Sectiomn 103(¢) of CERCLA and based trerecon lllt?es,

that the Adrinistrator of the GSA has not filed such potificzation.

Cadillac Fairview has requested that the EPA approve and cer=:£f
under the national contingency plac mancdated by CERCLA a re=cval
or rezedial action plan for the Site, but has beer told by

representatives of the EFA that the Site is not or its priomity

list, that no such plan will be developed, mor will any inte-sive

jnvestigation of the Site be undertaken by the EFA for a= exzende

period of time. Such failure on tle part of the EFA to aprrsve
and cer<ify a removal or remecial action plan for the Site igs in
ccntravention of its duty under CERCZIA.

30. Cadillac Fairview is informed andé believes, and based

thereon alleges, that Westerm Waste Industries pctifi

[9)
0
3]
G
(1 ]
[¥]]
U
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Depar<=ent of Eealth Services in or adbout March 1581 that cte=

s-rs-z=ces had been dispcsec ¢f con the Site Since that cate,
cther acencies of the State cf Califzsrmise, inclucing The Szum

| K4

wz-er Quality Ccnztrol Bcard for the Lcs A:ge:;s Regizsn, ani e
Certra. anc Wes<t Basin Water Feplenishzent District have bes:
notified that chermical subs<tances have been dispcsed cf con Ze
Si<e.

31. The State Departme=zt of Eealth Services has reguested

that Cadillac Fairview conduct chemical analyses and testizg ¢©

(4]

the chemical substances, including the hazardous wastes anc
hazardous substances, disposed of orn the Site, tkhat Cadillac
Fairview construct a new fence arcurc the porticn of the Site on

which hazardous wastes and hazardous substances appear to have

g, ([ Bl .
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been dispcsed of, that Cadillac Fairview post "no trespassing'
signs at the Site, and that Cadillac Fairview maintain a private
guard service tc prevent trespassing o the Site. The Depar=ent
of Eealth Services has not requested or required Dow, Shell,
CC&F, or the Administrator of the GSA to undertake any remcva. OT
remedial action regarding the hazardous wastes and hazardous
substances dispcsed of on the Site, notwithstanding that Dow,
Shell, CC&F, and the Administrator of the GSA have the respcosi-
bility under CERCLA for all costs of remcval or rexmedial acticn
anéd for dazmages for injury to, destruction or loss of natura.
resources, resulting from the hazardous wastes and hazardous
substances dispcsed of on the Site.

32. The EFTA, the State Departme=t of Eealth Services, e

South Coast Air Quality Management District, the California

Recional Water Quality Cozt=ol Board for the Los Anceles Rezicnh,
and the Cen=ral and West Basin Water Replermisihze:nt Cis<ric<t ezch
rzve an interest in the app.icaticen ci CZRTLE anc ctner fedeczl

and state exvircnmextal laws and regu.ations tc the Size.

subject tec 2 s:rs+antial risk of incurring multiple cr ctnerwise
irccnsisters liatilities, iz tomat az adjudicaticz of the rigmts
and liabilities of the parties may nct ther bind each ang a.. of
these governmmental agencies in future administrative or judizial
proceedings to which they are, or any c¢f them is, a party. In
their absence, coxplete relief cannot be accorded among the cthe
parties.

33. Cadillac Fairview has informed each and all of Dow,

/73
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Shell, CC&F, and the Administrator of the GSA tkat the hazardous
vastes and hazardous substances dispcsed of in tte past and c=z-
tinuing to be present on the Site may have entered into tte
ervironment or have beexz emitted inte the air or discharged i=t¢
vater and that these wastes and substances have begun to migTate
from the area in which they were depcsited, resulting in a
release or a threateced release. Dow, Stell, CC&F, and the
Admiristrator of the GSA are liable under CERCLA fcr any re=cval
and remedial action that is necessary tc prevent environcenta.
dazage, and tc elimizate any risk of bodily injury or sickcess,
resulting from the hazardous wastes arnd hazardous substances
dispcsed of on the Site. Cadillac Fairview has demanded t=zt
Dow, Shell, CC&F, and the Adzinistratcr of the GSA undertake a..
removal and remecdial action that is pecessary concerzing the
S:te, buz Dew, Shell, CC&F, and tre Administrator c¢f the GSi oave
each refused tc undertake su=: ac<icnms. Decw, Shell, CCTi&xF, &
the Adriniseratsr of the GSA rave furiter denied any llaZillTy
» any reccval cor remecdia. actTica.

34. A= acTual coomTroversy exXIstTs be:veeg ssillac TairTiew
or t~e cre nand, and Deow, Skhell, CC&I., ancd the Agm:inistratcr of
“e GSA, or the cother hand, with respect to thelir relative sigznt
and Qu+eiez ts abate further enviromzmental damage ans %z elizizac
any risk of bodily injury or siclkness, resulting frox t%e razac-s
ous wastes and hazardous substances disposed of on the Site.
Cadillac Fairview seeks a declaration of these rigkts anc cuzies
and, in particular, seeks a judicial determination of the persorn
who are responsible under CERCLA for the remcval of hazardcus

wastes and hazardous substances from the Site or for any otler

—
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rezedial, removal or other action reguired to akate further
enviroamental darage and to eliminate acy risk of bodily ipjuws
or sickness, resulting from the hazardous wastes and hazardcas

T

subst-ances disposed of on the Site. Cacdillac Fairview also se2
a judicial declaration that it bas po liability under Sectiozs 13¢
or 107 of CERCLA, 42 U.S.C. §§ 9606, 9607, or uncder any octher
applicable statute, regulation, or principle of common law, £:=°
costs of removal or remedial action incurred by the United
States, the State of California, or a~y agencies or departme:ts
trerecf or created thereby, or for ary other ccsts of respocss
igcurred by any cther perscn, Or for darages for injury to,

destriction of, or loss cf natural rescurces, anc has no oblizz-

2 g
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y removal or remedial action, by reascz of or

relating tc tre hacardous wastes anc¢ rarzardous substances disscse

of on the Site. Cadillac Fairview furtther seexs a judicial
de=larztion that if the EFA cor the State ¢l Califcrmia, ¢T a=:
acency cr cepartTzent therecf, chocses T:s incur ccsts of rezcTzl

cr remezial action by reascn of o< relasing to the hazardcous

whie cwred the Site a+t the tire cof the dispcsac cf nazardcuis w===
and hazardcus substances on the Site a=d by tle perscos whe
arrahged for disposal, or arranged witkh a transporter for‘tra:s-
port for disposal, of hazardous wastes anéd hazardous substances
on the Site, including Dow, Shell, and the Administrator o T=e
GSA.
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SECOND CLAIM FOR RELIEF FOR DAMAGES AGAINST

DEFENDANTS DOW, SEELL, CT&F, AND TEE

ADMINISTRATOR OF T=E GSA
3S. Cacdillac Fairview hereby repeats and realleges
all of the allegatiors contained ir parsagraphs 1 through
jnclusive, of this Complaint. -

36. Cadillac Fairview has incurred costs, including ccsts

of cherical analyses and testing for ckemical substances includl

hazardous wastes and hazardous substacces disposec of on the

Site, of cozstructing a feance around the portion cf the Site o
which hazardous wastes and hazardous substances aprear to have

bean

and cf

prevent trespassiig on the Site, whick ccnstitute necessary <ost

ijneluding but not limited to necessaly costs of respcnse cCo-
cictert with the rnatiornal contingency plan. The armcunt cf ese

wig time, but is in excess cf Sevelly

~ 1
(OF- o}

(8]

-
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:

ac Fairview has presenctec

§-

CC&S, and the Admizistrator of the GS& fcr its

jncluding but net limited tc necessary COSTS of respcnse Cco-

cis=exz+ with the pa<ticnal ccztingency pliaz, but eack and all =X

Dow, Shell, CC&F, ancd the Administraor of the GSA have fa:_.e<
and continue to fail, contrary to law, to satisfy the clair.
TEIRD CLAIM FOR RELIEF FOR AN INJUNCTION AGAINST
DEEENDANTS DOW, SEELL, CC&F, AND TEZ ADMINISTRATOR OF TEE GSA
38. Cadillac Fairview hereby repeats and realleges eac:>

and all of the allegations contained in paragraphs 1 throug:z 37,

EXHBIT 5
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maircaining a private guard oz a twenty-four kour pbasis <

as

d: sposed of, of pesting "no trespassing” signs at the S:ze,
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inclusive, of this Complaint.
39. Cadillac Fairview has dexa-ded that Dow, Shell, ccss,
and the Administrator of the GSA perform all necessarly re=ova. OT
rezedial action concerning the Site comsistent with the naticzal
contingeacy plan to prevent the furtrer release or threat of
release of chemical substances including hazardous wastes and
hazardous substances into the envircnzent, but Dow, Shell, C<af,
and the Administrator of the GSA have failed and continue tc fail
to perform any such action, or to accept any responsibility ZI:r
any izjury, including but not limited to injury to natural
resou:ces resulting from the substances dispcsed of on the S.te.
4C. Cadillac Fairview is infcrmed anc believes, ancd basad:
therecn alleges, that remcval or recesial action conrcerzing tte
Site corsistent with the national coztingeacy plan is urgentT.y
necessary cue tc the risk of irreparazle irjury, including s

s-z==:ia. enwircnmental dazage and seriocus bodily infury and s:
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and substan
Cacdillac Fairview has nc adeguate remeIy at

law =c aveid the injury which has occarTed
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imue To occur, if an injunction is zot issced reguiring Dow
Skell, CZ&T, ard the Adzinistrater cf tle GS2 tc rexmove the tlex:
cal subs+tances inclucing hazardous wastes arc hazardous Fubs:a:t«
from the Site or to take other apprcpriate remedial, remoﬁa; or

other action to prevent further injury to the environmert.
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FOURTE CLAIM FOR RELIEF FOR DAMAGES BASTD ON

DECEIT AGAINST DEFENTANTS WESTERN AND INTERIM
4l1. Cadillac Fairview hereby repeats and realleges each
and all of the allegatiomns contained iz paragraphs 1 through &<,
inclusive, of this Complaint.

42. Cadillac Fairview is informed and believes, and based
thereon alleges, that while Western ovned the Site, Wester:z
learned that the Site was contaminated by chemical substances
including hazardous wastes and hazardous substances.

43. At the time that Cadillac Fairview purchiased the S:ite
from Westerm, Cadillac Fairview was utawale tra+< hazarccus wastes

and hazardous

m

subs<ances had been dispcsed of on the Site.

Westerr pever informed Cadillac Fair—ew that kazardous wastes

and hazardous substances had been dispssed cf on the Site. Tte

hazardcus wastes and “azardous substa—ces were nct desectat.e

in any reascnatle Cadillas Fairview

purcktased the besn awa-e ¢f %he haczardsus was:iss

arc hazar-deous sutbstances, part beczuse such a purchase

: riew TO unexpected claims. litigatich ans pcotential

O
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P
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liarility rega-ding the Site, includizg petentral liabilicwy ItT
remcval ancd remecial action concermizg the Site

therecn alleges, that at the time that Cadillac Eairview’pur::ase

the Site from Westernm, Western knew that Cadillac Faizview was
unaware of the hazardous wastes and bazardous substances, ans
new that Cadillac Fairview would not have purchased the Site
ffom

Western if it had been aware of them. Western had a duty %«
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inform Cadillac Fairview that the Site contained hazardous wastes
and hazardous substances.
4S. Cadillac Fairview has been dazaged by Western's fraudu-

lent represertatiorns ancd nondisclosures in ar amount which ca==c<

be precisely ascertained at the present time but is not less t-az

the sum of Seventy Thousand Dollars ($70,000) ancd includes all
of the expenses incurred and to be incurred by Cadillac Fairview
as a conseguence of tkhe deceit, including but not limited %o
those necessary to protect the envircnment and tke public fraz
the kazardcus wastes anc bhazardous sutstances orn the Site, as
well as the expenses incurred and to be incurre< by Cadillac

Fairview in this actiorn.

m
E ]
{

IFT= CLAIM FOR RELIEF FOR LAMAGES BASZID ON
BREACE OF EXFTRESS WARRANTY AGAINST DEFENCANTS

WESTERN ANT INTZIFIM

4€. Cacdillac Fairview hereby rereats ancd realleges eacz: anc
all c¢f the allegaticns contalined i raragraphs 1 through 4%,

iaclusive, cof this Complaicnet.

47 . Westerm ancd its affiliates exezu+zed ;;d celivereZ =
Cacdillac Fairview a "Certificate of Seller" c= cor abcusz M
1376, and a "Purchase Agreement" on or about October 28, 167:2

ezc

2 arncd beoth cf which contaized representaticons and warrant.es
concerning the Site to the effect that Western was unaware c£ any
undisclosed adverse socils conditions affecting the Site. Weszer:s
failed to disclose that the Site contained hazardous wastes a=cd
hazardous substances.

48. The failure of Western to disclose the presence of A

hazardous wastes and hazardous substances on the Site was a

..o MRS 5
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breach of the cxprois representations and warranties contaized
in the "Certificate of Seller" and the "Purchase Aqregmentf'

4S. Cadillac Fairview gave timely writtern notice td> WesTZerm
that the Site appeared to be contamirated with hazardous wastes
and hazardous substances ancd that Cadillac Fairview interndec s
assert 2 claim for damages against Wgstern on account of the
breach by Western of its representations and warranties contz:ined
ip the "Certificate of Seller" and "Purchase Agreement.”

50. The daczages sustained by Cadillac Fairview as a prixi-
mate result of the breach by Westerz of its representations a=s
warranties contained in the "Certificate of Seller" and "Purctase
Agreezent” cannot be precisely ascer<ained at the presect tlme
but are not less than the sum of Seventy Thousand Dcllars
($7C,000) and include all of the expecses incurred and to be
incurres bv Cadillac Fairview as a cornseguence of the breacl

inciuding but nct limited ¢o those necessary te

su-starces cr the Site, as well as tthe expenses incurred anc o

be incurrced by Cadillac Fairview iz tois aczicn.

»

SIXTE CLAIM FCR DECLARATORY REILIEZT BASIT ON

PUELIC NUISANCE AGAINST DEZEXTANTS DOW, S==LL,
CC&T, ANT T=E= ADMINISTRATOR QOF T=x G:s-~

S1. Cadillac Fairview hereby repeats and realleges eac- arnc
all of the allegations ceontained in paragraphs 1 througk Sb,
inclusive, of this Complaint.

52. The past disposal and continued presence of chemical
substances including hazardous wastes and hazardous substances c:
the Site have created a public nuisance, in that they thfeatah

L.:
/w EXHIBIT 5
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the health, safety and velfare of the community, damage the vace
of property in the ne:l i ghborhood, and interfere wvith the full a=2
free use of pfoperty in the neighborhood. Cadillac Fairviey ras
suffered a special injury from this public nuisance, because <
Site has been rendered worttless and because Cadillac Fairview 1is
exposed to potential liability to abate the nuisance and othervise
to render the Site in compliance with applicable state and feierall
laws and regulations, and is alsc expcsed to potential liabilizy
for iniuries to other persons and property.

53. The conditicns at the Site have been created by tbé
intenticnal, knowing, willful, negligemt and ultra-hazardous ;:‘cs‘i
of Dow, Shell, CC&F and the Adripistrator of the GSA in thrat ::esé
'defenda:ts (except for CC&T) dispcsed of, or licensed andé per-
mitted the dispcsal of, chemical substances, including hazars:cus
wastes and hazardcus substances, at tme Site arnd all cf thes:
defemcdarnts (includ==g CZ&T) failel tc take ceas-res TO prevess

fur--er migration ©r emrpzt cf mugraticr of trhese substances

liak:iliey feor, az=2 the cuty te indemnify Cadililac Fairview wiZ
respectT tc, any resuleing injury, casages, liakility, or cduwr cf
abatenment

54. s actual ceootrsveIsy eXIstis be-weex Cadillac Falirmev,

on the one hand, and Dow, Shell, CC&T, and the Acmipistrjates £
the GSA, on the other hand, with respect to their relative rigats
and duties ﬁo-abate this public nuisance and to pay for the
injuries, damages, and liabilities resulting therefrom. Cacdillac
Fairview seeks a judiciﬁl declaratién to determine the respective

and relative duties of Dow, Shell, CC&F, and the Adm;n;stra°-* of

J7) e 5
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the GSA to abate this public nuisance and the right of Cadiliac
Fairview to seek incdemnity from Dow, Srell, CC&F, and the Ad=:-
nistrator of the GSA for any costs incurred to abate this put.ic
nuisance and for any injuries, damages OT liabilities ipncurred iz
connection therewith.

SEVENTS CLAIM FOR DECLARATORY RELIEF BASED ON

ULTRAEAZARDOUS ACTIVITIES AGAINST DEFENDANIS

DOW, SEELL, AND TEE ADMINISTRATOR OF TEE GSA

sS. Ccadillac Fairview hereby repeats and realleges eact a=nc
all of the allegatiors contained in paracragks 1 through 354,
inclusive, of this Complaint.

56. Tte disposal of chemical suSstances including hazacdous
wvastes anc hazardous substances on the Site by Dow, Shell anz the
Administrator of the GSA was an abncr=zally dangercus activity
which creazed a high degree of risk to the persons andé prepes=
Qf otners, a risk unlikely to be eii=:nma2<ted by the exercise ¢f

due care, and whick was nct a matter ¢f cor=on usage. Cadillac

Fairview has never carried orn any such ac=ivity.

t

£7. A= actual controversy exists between Cadillac Falrwiew
on tre cne rand, and Dew, Srhell ancd tne Ac-inistratsr cf the SSA

2]
o/
G
o

other hand, with respect tec thel

§2
(1]
n

guti o take the remcval and remedial acticns nzcessary TS
abate the risk of injury to otker persorns ancd preperty gesul:i:;
from the disposal of hazardous wastes anc haczardous substances ¢
the Site. Cadillac Fairview seeks a judicial declaration tc
determine the respective and relative duties of Dow, Shell and
the Administrator of the GSA to take the removal and remedial

actions necessary to abate the risk of injury to other persazs

s vo my o
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and property resulting from the disposal of hazardous wvastes aad
hazardous substances on the Site. '
EIGETH CLAIM FOR DECLARATORY RELIEF BASED ON
NEGLIGENCE AGAINST DEFENDANTS DOW, SEELL,
CC&E, AND TEE ADMINISTRATOR OF THEE GSA

s8. Cadillac Fairview hereby repeats and realleges esact
and all of the allegations contained iz paragraphs 1 througk g7,
inclusive, of this Complaint.

59. Cadillac Fairview is informed and believes, and based
thereoz alleges, that defencants Dow, Shell anc the Administr=Ior
of the GSA acted negligently in disposing of or permitting tZe
dispcsal of the hazardous wastes and kazardous substances ot ne
S;te.

60. Cadillac Fairview is informed and believes, and based
srerecn alleges, that cdefencants Shell, CC&F, and tke Acdministra-
tor of the GSA negligently maintained *he Site kv per=itIln
cecntinued presence and migration cf tacardous wastes ané haz:zdou:
su-s-ances dispcsed of on the Site, a=Z neglicently falled =
undercake any re=cval cT remecdial action ccncegn;nq the Site.

6i. Cadillac Fairview at all tizes has exercisel due czre
with
dispcsed of or the Site.

NINTE CLAIM FOR RELIEF ECR INJUNCTION
AGAINST DEFENCANT ADMINISTRATOR OF TEE EPA

62. Cadillac Fairview hereby repeats and realleges eac:

and all of the allegations contained in paragraphs 1 througz 40,

inclusive, of this Complaint. -

63. Defendant Administrator of the EPA has been delegated

| EXNIBLL 2
N

{

|
|
|
|
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the authority to administer the Superfund establisked uncer

CERCLA, to expend these funds for purpcses of cleaning up sites

that contain hizardous substances and that pose, inter alia, ac
imrinent and substantial danger to the public health or weiface
and to determine whether proposed cleaz-up actions are consista-t
with the national contingency plan.

64. Defendant Administrator of the EPA has failed to
approve and certify under the national contingency plan mandated
by CERCLA a remcval or remedial actior plan for the Site, iz
contravention of his statutory duty uzder CEIRCLA.

65. Cadillac Fairview is inforzed and believes, and based

therecr. alleges that a removal oI re—edial action concerning =
Site consistent with the nmationmal coztingency plan is urcent.y
necessary because of the imminent and substantial danger to t:te
putlic heaith or welfare and risk of irreparatle injury resuliils

has nc adeguate rcemedy at law £C aveid tme insury which bas

-—d - Yy

appropriate action to prevent further iziury to the environzent.

1. For a declaratory judgment: J
A. That Dow, Shell, CC&F, and the Administrator cI
the GSA are responsible under CERCLA, and any other applicak.e
statute, regulation, or principle of common law: (i) for sucx
removal or remedial action as may be necessary to prevent, mizi-

mize, or mitigate damage to the public health or welfafe or tec

R
. /1 Ligoneit
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environment by reason of or relating to the hazardous wastes aacs
bazardous substances disposed of on the Site, ana to prevent eT
pirimize the release of hazardous wastes and hazardous substa-ces
from the Site so that they do not migrate to cause substantias
da-~ger to present or future public health or welfare or to t=e
environment, and (ii) for dazages for injury to, destructio:z cf,
or loss of natural resources by reasor of or relating to the
hazardous wastes and hazardous substances dispcsed of on the
Site.

B. That Cadillac Fairview has no liability uncer
Sections 106 and 107 of C RCLA, 42 U.s.C. §§ 9606, g6C7, or =—=erT
any other applicable statute, reculation, orAprinciple of cec==z
law, for coSts of removal or remedial action incurred by tkte
United States Government or the State of Califor=ia, or for a-y
ot=er costs of réspcnse incurred by azy cther perscn, CI fer
ca=ages fcr injury tec, des-—iction, or lcss o0f naTural rescurces,
ard has ne oziigation tc cake any reccwval oT reced.z. acTicz SV

reascn cf or relating tc tle hazardcus wastes anc haczard

c That if the United States GeoverTrmelll Crf +4me Stzze
cf Califormia irncurs costs, Cr causes others to imzur costs, =f

hazardous wastes and hacardous substances dispcsed cf cnl:he
Site, such costs are to be borae jointly and severally by the
persons who owned the Site at the time of the disposal of
hazardous wastes and hazardous substances on the Site and

by the persons who arranged for disposal, or arranged with

a transporter for transport for disposal, of hazardous wastes

B / 7/')/ BHBT -
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and hazardous substances at the Site; and that such persons
include Dow, Shell, and the Adzministrator of the GSA.

D. Otherwise declaring the rights and duties of
the respective parties.

2. For compensatory damages against Dow, Shell, CC&F, a=d
the Administrator of the GSA in an amount tc be deﬁermined as
trial.

3. For ar injunction directing Dow, Shell, CC&F, ané ==
Adzinistrator of the GSA to perform all necessary removal a==
rezedial action concerning the Site consistent with the na:i::al
contingency plan te prevent further releases of hacardcus wizstes
and haza-dous sucstances into the environme=xt.

4. For ar injunction directing Dow, Shell, CC&F and ===
Adzinistrator of the GSA to abate the nuisance at the Site causec
by tte presexnce, migration, and tkreat of migration ¢f ha:csa
was=es ans hazardous substances, v taking suck actions as T=e

court sha.l find tc be necessary and suilZiclent T© complete.y &an:t
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6. That Cadillac Fairview be avarded the costs and dis-
bursezents of this action.
7. For such other relief as the Court deexs proper.

Dated: December 9, 1983.

WALD, EARKRADER & RCSS
Thomas E. Truitt

J. Briaz Molloy

Mary Duffy Becker

IRELL & MANELLA
Thomas W. Jchrson, Jr.

. ThretSYSL

Thc:as W. Johnsern,
Attorneys for plaintiff

Cadillac Fairview/Califcrnia,
Inc.
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7 DEMAND FOR JURY TRIAL
 Plaintiff Cadillac Fairview/California, Inc. heredy

demands trial by jury.

Dated: December 9§, 1983.
Respectfully submitted,
WALD, EARKRADER & ROSS
Thomas E. Truitet
J. Brian Molloy
Mary Duffy Becker

IRELL & MANELLA
Thomas W. Johnson,

o %Q

Thomas W. Jchnson,

Attorneys fcr plaintiff
Cacdillac Fairview/California,
Inc.
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That certain real property situated in the City
of Los Angeles, County of Los Angeles, State of California,
described as follows:

Parcel B of Parcel Mapr Exemption No. 2695,

as referenced in that certain Covenant and
Agreement for Lot Line Adjustment recorded

on April 5, 1983, as Instrument No. 83-375486,
Official Reccrds of said County, said Parcel B
being more particularly described as follows:

a. That certain portion of Lot 13
and that portion of Rosemead Street
(Vacated) adjoining said Lot 13 as said
Lot and street are shown on that certain
map entitled “"Tract No. 4671° recorded
in Book 56 of Maps, at Pages 30 and 31,
Official Records of said County, said
portion being more particularly described
as that portion of Lot 13 ané Rosemead
Street (Vacated) lying easterly of a
line parallel withk and perpendicularly
distant 100.00 feet westerly of the
centerline of Rosemead Street (Vacated)
as said lot and street are shown on
said Ma; entitled "Tract No. 4671°",
excepting therefrom the northerly 100.00
feet of the hereinabove described parcel.

b. Lot 36 as said lot is shcwn on
said Mar entitled "Tract No. 4671°
excepting therefrox the northerly 100.00
feet of the bereinabove described parcel.

€. The westerly 62 feet of Lot 37
as saidé Let is shown on said Map entitles
"Tract Kc., 4671", excepting therefrom the
northerly 100.00 feet of the hereinabcve
described parcel.

Exhibit "a*






CABOT,. CABOT & FORBES

Ol WILSHIRE BOULEVARD. SUITE 1010, LOS ANGELES. CALIFORNIA S0O0!7

TED TOMASOVICH

(Amea Cope 213) 826-
VICE POCSIDENT

August 29, 1983

Mr. Howard Mann

Andrex Development Co.

3000 Ocean Park Blvd., #1004
Santa Monica, California

Re: Harbor Technology Center

Dear Howard:

On July 19, 1983, we received a letter from the Department of Health
and Services indicating that the staff had reason to believe that

our property was a hazardous waste property. We disagreed vehemently
and embarked on a testing program to prove we were right.

On August 26, 1983 we received a letter from John A. Hinton, Regional
Administrator of the Southern Region for the Hazardous Kaste Manage-
ment Branch. Mr. Hinton's letter states that '"there is no reason to
believe that the subject property is a hazardous waste property."

I have enclosed copies of correspondence regarding this issue.

Sincerely,

Vot Toranerncf

Ted Tomasovich

/m

Enc.

!
cc: M. Rushman , Aé?ibfzixﬁf‘

E. Ball : -2 /.C
P. Blumer 4 /79

817t




,) SORNIA—NEALTN AND WEHITARE al (- GIORGE DIVKMINAN. Coore-
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MENT OF HEALTH SERV._cS ' | _.

SOADWAY, ROOM 7128
CA 90012

July 19, 1983

Peter Bloomer .
Cabot, Cabot & Forbes . ‘
Torrance Properties Inc.

19700 South Vermont

Torrance, California 90502

Dear Mr. Bloomer:

CHARACTERIZATION OF FORMER SHELL CHEMICAL PLANT SITE
SUSFECTED DISPOSAL OF HAZARDOUS WASTES

This is to confirm the June 13, 1983 discussions between Roy Thielking of
rmy staff and Messrs Robert E. Pyers of your company and Jim Sapp of Pacific
Soils Engineering, Inc., during an inspection of Your property between
Vermont and Hamilton Streets and north of Del Amo Boulevard, Los Ancels,

vicinity of Torrance, California, and the subsequent telecon between Roy
Thielking and yourself.

Review of aerial photographs and other available data relative to the former
Shell 0il/Shell Chemical Company istes in Torrance indicate that hazardous
wastes may have been disposed of on your property.

Ken O'Brien & Associates Engineering report dated September 22, 1982,
rrepared for Cabot, Cabot & Forbes disclosed that loc of Borings Nos. 8,9,
and 10 described cassy anc odorous materials at depths of 18 to 60 feet,
The plan locations of Borincs Nos. 9, 10, and 11 cannct be determined
from the drawings that accompany our cory of that report.

herial photos dated June 17, 1947, July 15, 1956, and September 22, 1965,
disclese an oil storage tank surrounded by a dike which occupied the area of
your Lot No. 61, which lot, by your account, was recently exvavated to a
depth of 14 feet and re-gradeé with clean soil.

Pursuant to Sections 25220 and 25221 Article 11, Chapter 6.5, .Division 20,,
California Health and Safety Code (copy attached) staff of this Department

has reason to believe that your property may be a hazardous waste property
as Gefined in Section 25117.3 of the Code,

. 2A
YR -0 '.

434
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cabot, Cabot & Forbes -2- i July 19, 1983

In order that these issues ﬂay be discussed more fully, it is tequested that
you contact Roy Thielking of my staff so that a meeting among the interested
parties may be convened at a time and place of mutual convenience.

Sincerely, ',

1l € .%a—v@u——

John A. Hinton, P.E.

Regional Administrator

Southexrn Region

Permits, Surveillance and
Enforcement Section

Hazardous Waste Management Branch

cc: Derartment of Health Services,OPPD
Attn: Xent Stoddard

California Regional Water Quality Control Board, Los Anceles Recion

Enclosure
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G| CABOT CABOT & FORBES
Sl WILSHIRE BOULEVARD, SUITE 1010, LOS ANGELES, CALIFORNIA §0017

(OWARD J. BALL. JR. . (Amea Coor 213) 626-8171
August 25, 1983

Mr. John A. Hinton, P.E.

3 Regional Administrator

STATE OF CALIFORNIA

Department of Health Services
Hazardous Waste Management Branch
107 South Broadway, Room 7128

Les Angelies, California 90012

Dear John:

Attached is the summary you requested of the test results IT ANALYTICAL
.SERVICES prepared from samples obtained from CC&F Torrance Properties,
Inc.'s ("CC&F") property in South Bay. ' The odor panel, boring sample
and solid surface sample test Tesults are also attached. Location maps
and boring logs have been prepared which indicate the location and

; elevation of each test.

As we had discussed previously; CC&F purchased the property from Shell
0il in 1972. CCE&F held the site for three years until 1975, 'when we
sold it to Golden Eagle Refinery. During this period CCE&F did not
: develop any portion of the site, nor was any dumping or tresspassing
. allowed. From 1975 to 1982 Golden Eagle owned the site. During this
period no dumping took place and no development was undertaken. In 1982
CC&F repurchased the site and commenced demolition and grading during

CRTITRT W

! the last quarter of 1982.

; Prior to commencing work CC&F retained Royce Donkle. Royces' first job

} out of college in 1942 was with Shell Oil on this site. The plant was !

i still under construction and Royce personally observed much .of the new

i - construction. . Royce worked on the site until Shell closed the plant, at

. which time he retired and became a consultant to Cadillac Fairview and

CC&F.
Royce has indicated to you and CCEF that hazardous wastes were not

4 disposed of on this site. He did indicate that a war time dump site was

3 located west of Vermont and immediately north of Del Amo Boulevard
(Cadillac-Fairview site). The site Royce is referring to is listed with
the State as a Hazardous Waste Site. in[

1 | /;\/ "
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E CABOT.CABOT & FORB!

Mr. John A. Hinton
August 25, 1983
Page Two

During the grading operation CCE&F beczne aware of an area that contained
odoriferous soils. On July 15, 1983 CC&F stopped all work in this area
and retained IT ANALYTICAL SERVICES to characterize the soil for any
hazardous wastes. Those test results and their respective locations are
attached. IT ANALYTICAL SERVICES assured CC&F that: 1) The compounds
found in the soil were not regulated by the State or the Federal Government.
2) The concentrations of the compounds weTe extrepely low and almost
undetectable. The odors that were being emmi tted £rom the soils were
due to the volatile nature of the chemicals that were present. These
chemicals, although of low concentrations, were alcohol based and once
exposed, evaporated within a matter of hours. IT ANALYTICAL SERVICES
assured CCEF that the odorous conditions were not caused by priority
pollutants oT regulated compounds.

CC&F continued grading and mixing the soil. Based on our discussions
with you and your staff, CCLF decided, on a voluntary basis, to take
additional tests in the area. On July 1, 1983 four borings were taken
on the site. All the borings indicated no extractable sexi-volatile
organic compounds within the top 25 feet. The concentrations of the
identifiable compounds found 50 feet down were very low.

The tests that IT ANALYTICAL SERVICES performed substantiate Royce

Donkle's and CCG&F's claims that the site was not and is not now a hazardous
waste site.

CCEF has incurred considerable expense in testing fees and time in
jdentifying the odoriferous materials we encountered. We have taken it

one step further - we did additional testing in areas youT staff suggested.
All the testing to date has failed to produce any cocpounds of concentrations
that would be considered hazardous to human health.

Miller Chambers' (Department of Health Services, Hazardous Waste Management
Branch) letter of July 19, 1983 indicates that aerial photos disclose an
oil storage tank surrounded by a dike. Royce Donkle confirms Mr. Chambers'
observation. Royce indicates that a fuel o0il tank w2s located on lot

61. 1 am not sure what the significance of a fuel 0oil tank is - but IT
ANALYTICAL SERVICES took samples (Boring #1) from Lot 61 and found no
evidence.of hazardous wastes.

with regard to the Ken O'Brian § Associates Engineering Report dated
September 22, 1982, I am not aware of the O'Brian report. CCG&F did
retain Pacific Soils Engineering, Inc. to perform Soils Engineering on
the site. Pacific Soils Boring No's 9, 11, 21 and 22 found evidence of
malodorous conditions. IT ANALYTICAL SERVICES duplicated BoTing No's 9,
21 and 22 and found no evidence of hazardous wastes.

A
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CABOT, CABOT & FOR!

Mr. John A. Hinton
August 25, 1983
Page Three

CCGLF has cooperated with Depariment of Health Services staff and would

[ appreciate your assistance in resolving this matter. Continuing studies
; and testing of the site might be appropriate if CC&F had uncovered any

3 compounds of sufficient concentTations to be hazardous, but this is not
} the case. The history of the site. and the tests performed to date

; substantiate CC&F's claim that our site is not a hazard waste site.

John, we would appreciate some assistance in resolving this at the
earliest possible time.

1 I will be calling you to follow up. Thank you for your time and effort.

Sincerely,

. Edward J. Ball,

EJB:1lmy

-ec: Miller Chambers

Mombiy o s
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i CERTIFICATE OF ANALYSIS
3.bot Cabot & Forbes DATE REPORTED. August 15, 1983
i;ll Wilshire Blvd. FROJECT CODz. <26938/yks
j.os Angeles, CA 20017 ORDER NUMEBER: Verbal

rttn: Ed Ball

( . e

Summarv Report of Job Numbers 26554 & 26411

P Ty -.Y

ian 15 June 1983 we obtained six surface samples. Three of the
‘¢amples were analyzed for pH, and cil and grease. The soils were
iclichtly alkaline and contained trace or uncdetectable levels o€
ioil. The other three samples were analyzed for volatile organics.
i) variety of non-regulated hydrocarbons were found at levels of
oil -200 ppm. No regulated materials were noted. Details are

. civen in our report, Job Number 26411 (report dated 15 July

i 1983).

on 1 July 1983 we obtained ten additional boring samples. These
vere all analyzed for extractable, semi-volatile organic
compounds. In eicht of the samples, no organics were detected
above 0.2 ppm. In one other sample, one unidentifiable compound
vas detected at approximately 6 ppm. In the remaining sample,
four non-recgulated aromatic compounds were seen at 0.8 - 10 ppm
and some oil (20 ppm) was detected. Ko regulzted materials were
noted. Details are given in our report, Job Kumber 26554 (report
" dated 25 July 1983). :

Two of the boring samples were analyzed by odor panel. The common
descriptors are given in the table below. In overall intensity,
boring #3-EL-24 was more intense than boring #4-EL-23.5.

. Sample ‘ : Odor Descriptors
- Boring 3-EL-24 ' Strong, musty, some pungente
% Boring 4-EL-23.5 Heavy oxidized petroleums, strong, chemical

[V

591’ ngarn, Ph._D

Tle: Stafé¢ Chemist
. Ar=raver Sy
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CERTIFICATE OF ANALYSIS

3

1 cabot Cabot & Forbes DATE REPORTED:  July 25,

1983
911 Wilshire Blve, PROJECT CODE: 26554/yks
Lo0s Angeles, CA 90017

Attn: Ed Ball

ORDZR NUMBER: VF-RBAL .,

r

Ten (10) soil samples labeled as follows:

Bore 1 EL=6 Bore 3 EL-1
Bore 1 FL-19 Bore 3 EtL-24
Bore 2 EL-3 BRore 4 EL-1.5
Bore 2 EL-17 Bore 4 EL-21.5
BRore 2 EL-28 Bore 4 EL=-23.5

The scil samples were analyzed by combined gas chromatography-
mass spectroscopy for methylene chloride extracted base/neutral
and acid semni-volatile compounds. A 30m by N.32mm DRS fused

.. silica capillary column, temperature programmed from 30°C (hold

for 4 min) to 300°C at 10°C/min, was utilized for the analyses.
The results are listed in Table I.
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cabot Eabot ¢ Forbes _ " July 25, 1983
Bal

£e JN 26554 - Page 2
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! Table I: GC/MS An2lvsis

, Concentration

: gample Compound Identification (Vicreoarame /kilogram)

{ pore 1 EL=6 No corpounds detected " ND<200
rore 1 EL-19 No compounds detected - ND<200

i pore 2 FL=3 No compounds detected ND<200

] gore 2 EL=-17 * No compounds detected ' ND<200

} pore 2 EL-28 No compounds detected NDC200
gore 3 FL-l b0 compounds detected ND<200
pore 3 EL-24 Unidentifi{ed compound 6000

1 Other semivolatile compouncs NDC200

! pore 4 EL-1.5 No compounds detected ND(C200

i zore 4 EL-21.5 lio compounds cetected 1N¢C200

! pore 4 FEL=-23.% Trimethylnaphthalenes 10000

1 vethylphenanthrene 2000

: Dimethylnaphthalenes 1000

i Phenanthrene 800

i C10-C14 Aliphatic hydrocazrbons 20000

: Other semivolatile compouncs ND<200

"yp - This compounc was not detectecd the limit of detection for this
anzlysis is less than the amount stzted {in the table above.
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CERTIFICATE OF ANALYSIS

cshat Cahat & Forbes DATE REFORTED: . July 15, 1983

C/i f’igii%c S:ilg Engr. PROJECT CODE: 3égli{yks
911 Wilshire Rlvd, ' SRAL
3 10s Angeles, CA 90017 OR.-DER?\MER. ,

aetn: Ed Ball

P

Three samples were analyzed for pR and oil/grease content. These

i results are given in Tahle I. The other samples wvere analyzed for vola-

:rile organics. These results are in Table II. None of the compounds

; listed in Table II are specifically regulated as TPA priority pollutants
or in the California Assessment Manual.

Six (6) solid samples,

ERTRVIFER P 0 T e

Table I
Samole pH : Oil & Grease (mg/ko)
2], Green sand 7.88 ND 70
t2, Green sand B.,4¢ ND 70
¢3, Clay 7.60 70

Table I, Volatile Orcanics

Concentration (ua/a)

Comnmound Browvn Green Lot 64/SW Corner
Cy2 Branched hydrocarbon ND 0.005 100 200
Cg Branched hydrocarbhon ND 0.005 60 70
Dimethylcyclohexane 0.2 SO 70

: 2,4,4=-Trimethyl=2=-pentene 0.4 SO . 50

- l=Ethvl=2-methyl cyclohexane ND 0.005 40 . 50

: 2=Methyl-2-propanol 0.5 ND 0.5 ND 0.5

! 2-Methyl=2-butanol 0.1 ND 0.5 ND 0.5

i Onidentified compounds ND 0.005 50 50

ND = This compound was not, detected; the limit of detection for this

analysis is less than the .amount stated {(n t-;ﬁe/table;bove:.:j

' Neil/F., Spinnatn, Ph,D,
EXHIRIT G /[% . Staff Chemist

Approved By

[ECLTY N R
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| BORING NO. 4

1 12oRrA DESCRIPTION
b o

FINIGW GRADE
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SORING NO. 2

EL-EN.

{P.O?_:u.i )
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40

i
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57 RING  LOG

S0ORING NO. 3. SORING NO. 4.

DESLRI\PTION ELEV. PO TS LLIPTION
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40 |
|
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©1l WILSHIRE BOULEVARD, SUITE 1010, LOS ANGELES, CALIFORNIA 50017
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- 3;9\NARD J. BALL. JR. (Amga Coot 213) €26-8171
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August 26, 1983

Mr. John A. Hinton, P.E.
Regional Administrator

STATE OF CALIFORNIA
Department of Health Services
107 South Broadway, Room 7128
Los Angeles, California 90012

Dear John:

Attached are the reports that Royce Donkel prefared for CCEF. I think
that they are self-explanatory and if you have any questions please feel
- free to call Royce or myself. ' :

Sincerely,
) - -z
L~ /7
- P Py ~//

: > -2
- "’/’”
- .
L4 o~

-
-
-

Edward J. Ball, Jr.
EJB:1lmy

Enclosure
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August 25, 1983

Cabot, Cabot & Forbes
ell wWilshire Boulevard r
Suite 1010 ’

Ios Angeles. Cal;forn;a 90017
Attention: Mr. Edwarad J. Ball Jr.

Gentlemen:

Following is a sumzary of my work experience on the site of the
Eazbor Technology Center, and Pacific Gatewa2y Centerx,

Shell
1943 - 1%47 Chemist
(1947 - 1950 . Houston)
1850 - 1952 Sr. Chezist
leeg2 - 1955 Chief Chemist
1955 - 1962 Sr. Process Engineer
Polymers
1962 - 1972 Staff Encineer Environmental
cCsF ‘
1272 - 1975 Assistant Project Engineer
cr
1977 - 1982 Advisor
CCer
1982 - 1983 - Advisor s

Yours very truly,

~f€244--L£1-2uL*_—/

Royce Donkel
B.S. Chemistry
University of Wisconsin 1543

/<// s 6
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August 25, 1983 T

Cabot, Cabot & Forbes

911 wilshire Boulevard

Suite 1010

Los Anceles, California 90017

Attention: Mr. Edward J. 3zll, Jr.
Gentlemen: -

The site of Barbor Technolocy Center was farmland prior to World
war II. As supplies of nzhmzl rubber froz the far east were cut off

with the outdbreak of the war, it was decided to irmmediately establish
2 government owned synthetic rubber industry. On the West Coast, Shell

“was selected to manufacture butadiene from refinery cases on the Harbor

Technolocy site; DOW to manufacture styrene on the Pacific Gateway site
south c¢f Knox Street, and Goodyear ané U.S. Rubber to manufacture styrene-
butadiene rubber (SER) on the Pacific Gateway site north of Xnox Street.

Constxuction of the plants began in 1942 and production becan in
1642, The butacdiene and SER units were shut cown in 1848, &s SBF was
then deemed uncompetitive with natural rubber. Sytrene production was
continued to satisfy the demand for polystyrene, a large volume plastic.

When the Korean War began in 1950, natural rubber producers were
in much the same position 2s OFEC is today, and prices socared. The
butadiene and SBR flants were recpenec, and SER then became an economic
replacement for natural rubber.

By 1955, the synthetic rubber incustry was soliély in the black,
and the government decided to dispose of it to private and corporate
investors. Shell then purchased the entire West Coast complex for

' $30 million and operated it until 1972, when its technology had become
. -obsolete. 1t was then sold to Cabot, Cabot & Forbes for development

into an industrial park.

() -



¥r. Edward J. Ball, Jr.

Cabot, Cabot & FTorbes

Fage Two

August 25, 1983 "

L]

Butadiene manufacture was simila- to the operation cf a small oil
refinery. LPG hydrocarbons were the feed and product. EByproducts were
gaseous or liguid fuels. Chemicals eDloyed were used 2s solvents in
separation processes. Other chemicals were used in water treztment
for the boilers and cooling towers of the plant heating and cooling
systems. Onsite disposal operations required consisted ma2inly of
wastewater treatment, with oils recovered serving as boiler Zfuel.

Solid wastes, such as catalysts, and slurries, such 2s water tseating
sludges, were hauled to an offsite cisposal facility of suitahle class-
ification.

Yours very tmuly,

o L Ll

Rovce Donkle
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August 25, 1983

Cabot, Cabot & Forbes

911 wWilshire Boulevard

Suite 1010

los Angeles, California 90017

Attention: Mr. Edward J. Ball, Jr.
Gentlemen:

I have reviewed the letter of July 192, 19E3 to Peter EBlumer from
the Department of Realth Services recarding the former Shell Chemical
Plant site. It is my distinct impression that they have their cuns
levelled at lot 61, for a variety of reascons. First, because of its

.-location in a remote area., Second, they note that lot has been re-
graded, with (they think) removal of 14 feet of contaminated soil.
Thiré, they a2re concerned about a fuel oil storage tank that used to
be cn Lot 61, ané which shows up on olé aerials,

1f indeed the location of the berings notec for the Ken O'Brien
report is Lot €1, then there is no cdocudt of their targer.

.

Two fuel cil tanks, with auxiliary heaters ané pumps, a2né a cas-
holder occupiec Lot 61 during Shell ownership. I believe that pricr
to that time Lot €1 was the edge of marshy ground adiacent to the
old natural drainage that preceded the present "Torrance lateral"”
£lcod contrel channel.

Yours very truly,

S /R

Royce Donkle

/ %? | ;Iﬁﬂ' 6
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(MENT OF HEALTH SERv.CES

pOADWAY, ROOM 7128
. CA 90012

Auvgust 26, 1983

Edward J, Ball, Jr.

CAEBOT, CABOT & FORBES

011 Wilshire Boulevard, Suite 1010
Los Angeles, CA 90017

Dear Mr. Ball:

PROPERTY BETWEEN VERMONT AND HAMILTON STFZETS AND NORTH OF DEL AMO BLVD.
Based on the information currently availzble, and the results of subsurface
investigations conducted by IT Analytical, there is no reason to believe

that the subject property is a hazardous waste property.

1f however, future subsurface exploration or excavation reveal the presence
of hazardous wastes, the Department will require appropriate mitigative

measures.
P.E.

Recional Administrator -

Southern Region

Permits, Surveillance and

. Enforcement Section

‘Hazardous Waste Management Eranch
JAH/gd

cc: Llloyd Batham
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IT ARALYTICAL SERV ICES SN
i CORPORATION WEST COAST TECHNICAL SIRVICE DIVISION il

17635 Fabnza Way * Cerritos. Caluornic 90701 +213.621.953)

CERTIFICATE OF ANALYSIS

10 Andrex DATE REPORTED September 22,
3000 Ocean Park Blvd., Ste. 1004ProJECT CODE  27242/yks

Santa Monica, CA 90405 ORDER NUMBEk VERBAL/Ed Ball
Attn: Steve Welsh

1983

Five (5) soil samples: 63-A
63-A
63-B
63-8
64-C

(47.5ft)
(45.5f¢t)
(49.8f¢t)
(47£¢)
(50ft)

spectrometry for volatile,

listed in Tables I & II.
these tests.

to drinking water pollution.
= presence of

The

The samples were analyzed by combined -gas chromatography-mass

base/neutral and acid extractable
pollutants according to EPA approved methods.

The results are

No compounds which designate samples as "hazardous waste" -
according to either EPA or California criteria were found in

Thus, the soils would not be classified as hazardous
waste. The priori<v pollutant compounds

Seen are mainly relevant
levels found reflect the former

plastics manufacturing and petroleum wastes, We are
-not aware cf any regulations concerning

priority pollutants in

snil. The cther compounds seen (hon-priority pollutants)
the former presence of rubber manufacture
these,

and petroleum wastes.

reflect
Of

e

levels and odor. They are not,
compounds were found
tial depth:

1.

i
\

EXHIBII 7 /\// Tile Staff Chemist

L

ACIredlel by the American Indusinal Hyqiene Associanon

the isobutylene oligomers are of concern due to their high
however,
in only one of the borings and at a substan-

thus, this data would not prevent construction on the
site and would he unlikely to impact future

requlated compounds. The

Jevelopment.

- e T

4%47

7-3/-90

Neil E. Spiﬁoarn, Ph.D.

ApErovea By

(]
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IT CORPORATION

Appendix = Organic Hazardous Wastes

compound

Aldrin

Chlordane

pDT, DDE, DDD

21 4-D

Dieldrin

Dioxin (TCDD)
Endrin

Heptachlor

Kepone

Lindane

Mirex
Methoxychlor
Pentachlorophenol
PBBs

PCBs

PCTs

Toxaphene
Trichloroethylene
2,4,5-7

CAM - Threshold Level Concentrations (ug/q)

EPA:
Extreme EP Toxicity
Soluble Total hazard (mg/L)
0.14 1.4 100
0.3 3 300
0.1 1
10 100 10
0.1 1 100
0.003 0.03 3
0.02 0.2 20 0.02
0.3 3 10
0.5 5 20
0.4 4 400 0.4
0.5 5 20
10 100 10
1 10 1000
7 70 - 500
7 70 500
7 70 500
0.5 5 500 0.5
0.5 5 500 ' :
1 10 ; ; 1 :

If the following ccompounds are present »0.1% (w/w) both CAM and
CFR define them &s extreme hazards: 2-acetylaminofluorene,
acrylonitrile, d4-aminodipheyl, 4-nitrobiphenyl, benzidine,
bis(chloromethyl)ether, chloromethyl methyl ether, 3,3"'=di-

chlorobenzi“ine,
a-naphthylamine,
B-propiolactone,

4-dimethylaminobenzene, ethyleneimine, MOCA,
f-naphthylamine, N=nitrosodimethylamine,
and vinyl chloride.

/ (‘% EXHIBIT /

~rveann oy
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924 94 BANKRUPTCY REPORTER

Co., which were abandoned by the estate,
in return for the Haddixes’ release of Mrs,
Oberlies, and other consideration.

We assume that the trustee will seek to
sell the home pursuant to § 363(h) and to
otherwise administer the $27,000 cash in
escrow for the benefit of all joint creditors.
If these purported settlement agreements
are valid and if the joint creditors abide by
the terms thereof and release Mrs. Oberlies
of her liability to them, then there will be
no joint creditors to partake in the proceeds
of the sale of the joint assets. If that
proves true, of course, there will be no
purpose in selling the home or disbursing
the $27,000 to anyone other than the debtor
and his wife.

[4] However, at the present time the
record is insufficient to adjudge that waiv-
ers of these creditors’ joint claims have
been effected. Although a creditor may
withdraw a claim as of right, it must do so
in writing by filing a notice of withdrawal.
Bankruptcy Rule 3006. None of the joint
creditors has done that Furthermore, a
proof of claim may be amended as a matter
of course at any time before an objection to
its allowance is served. F.R.Civ.P. 15(a); 2
Collier Bankruptey Manual, 1502.02 (3rd
ed. 1988), and by leave, freely given, there-
after, Szatkowski v. Meade Tool & Die Co.,
164 F.2d 228 (6th Cir.1947); In re Pyramid
Bldg. Co., 87 B.R. 38 (Bankr.N.D.Ohio
1988). None of the creditors has sought to
amend its proof of claim to clearly and
unequivocally assert a waiver of its joint
claim. The trustee is therefore fully justi-
fied in assuming that these joint creditors
still assert their joint claims and wish to
accept their pro rata shares of the pro-
ceeds of the sale of the joint assets.

Accordingly, the trustee’s objection to
the debtor’'s claim of exemption as to the
joint assets will be SUSTAINED.?

7. The trustee should get in contact with the joint
claimants and determine whether they do in-
tend to waive their right to participate in the

In re STERLING STEEL
TREATING, INC., Debtor.

Fred J. DERY, Trustee, Plaintiff,
v.

John L. BECKER II and Eileen
Becker, Defendants.

Bankruptey No. 86-02999-R.
Adv. No. 87-0831-R.

United States Bankruptey Court,
E.D. Michigan.

Jan. 13, 1989.

Trustee for corporate business’ Chap-
ter 7 bankruptcy estate brought adversary
proceeding to recover balance of purchase
price from purchasers, after purchasers
withheld part of the purchase price as com-
pensation for cost of removing hazardous
wastes found in trailer located on property
purchased. On cross motions for summary
judgment, the Bankruptey Court, Steven
W. Rhodes, J., held that: (1) purchasers
had reason to know that property was con-
taminated when they purchased it, and
were thus entitled to protection of third-
party defense from liability under the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act; (2) purchas-
ers’ status as“responsible parties under
CERCLA did not preclude purchasers from
maintaining private action to recover re-
sponse costs; and (8) cost of cleaning up
hazardous wastes found in trailer should
be borne equally by bankruptcy estate of
corporate business and purchasers.

Ordered accordingly.

1. Health and Environment 25.5(5.5)
Real property that trailer in which haz-
ardous wastes were placed was located on
was “facility,” for purposes of the Compre-
hensive Environmental Response, Compen-

“joint assets estate”. If one or more declines to
so waive, he should proceed to administer these
assets in the appropriate manner.

7 )
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8. Health and Environment $=25.5(5.5)

Doctrine of caveat emptor and “as-is,
where-is” terms of sale of property on
which trailer containing hazardous wastes
was located did not preclude imposing lia-
bility on vendor bankruptcy estate under
the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act for
costs incurred by property purchasers in
cleanup. Comprehensive Environmental
Response, Compensation, and Liability Act
of 1980, § 107(a), as amended, 42 U.S.C.A.
§ 9607(a).

9. Health and Environment $=25.5(5.5)

Purchasers of property on which trail-
er containing hazardous wastes was locat-
ed should bear at least some of the respon-
sibility for cleanup costs under the Compre-
hensive Environmental Response, Compen-
sation, and Liability Act; purchasers bore
burden of any defect in property that they
purchased and thus had responsibility to
undertake thorough inspection under doc-
trine of caveat emptor, “as-is” condition of
sale provided notice to purchasers of their
potential responsibilities in that regard, and
purchasers were sufficiently familiar with
operations conducted by corporate business
and property that they should have sus-
pected hazardous wastes might have been
present and inspected property as result of
those suspicions. Comprehensive Environ-
mental Response, Compensation, and Lia-
bility Act of 1980, § 107(a), as amended, 42
US.CA § 9607(a).

10. Health and Environment 25.5(5.5)

Corporate business’ bankruptcy estate
should bear some of the responsibility for
cleanup costs under the Comprehensive En-
vironmental Response, Compensation, and
Liability Act, although estate had sold
property on which trailer containing haz-
ardous wastes was located; bankruptcy
trustee failed to disclose to perspective pur-
chasers at sale that there were hazardous
substances in trailer, and although trustee
claimed he did not have actual notice of
trailer's contents, he should have had that
knowledge. Comprehensive Environmental
Response, Compensation, and Liability Act
of 1980, § 107(a), as amended, 42 U.S.C.A.
§ 9607(a).

/{ f
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11. Health and Environment 25.5(5.5)

Cost of cleaning up hazardous wastes
found in trailer should be borne equally by
vendor bankruptcy estate of corporate
business and by purchasers that had
bought property on which trailer contain-
ing hazardous waste was located from
bankruptcy estate, under the Comprehen-
sive Environmenta] Response, Compensa-
tion, and Liability Act. Comprehensive Ep.
vironmental Response, Compensation, and
Liability Act of 1980, § 107(a), as amended,
42 US.C.A. § 9607(a).

Donald Hutchinson, Detroit, Mich., for
plaintiff,

Paul Steinberg, Southfield, Mich., for de-
fendants,

AMENDED MEMORANDUM OPINION

STEVEN W. RHODES, Bankruptey
Judge.

This adversary proceeding requires the
Court to determine the extent of the par-
ties’ respective responsibilities for the cost
of removing hazardous wastes on property
purchased by the defendants from the
bankruptey estate.

1. Facts

The debtor, Sterling Steel Treating, Inc.
(Sterling Steel), was in the business of heat
treating steel. On®January 6, 1986, Ster-
ling Steel filed a petition under Chapter 11
of the Bankruptcy Code. On January 22,
1987, the case was converted to Chapter 7.
Fred J. Dery, the plaintiff in this adversary
proceeding, was appointed trustee.

On March 24, 1987, Dery held a public
auction of the debtor's real and personal
property. All of the bidders at the auction,
including the Beckers, were allowed to in-
spect the property fully. Included in the
property to be sold was the site of the
debtor’s heat treating operations at 12200
Greenfield, Detroit, Michigan. The proper
ty was offered and sold in an “as-is” condi
tion,

On the Greenfield property there was a
trailer containing hazardous wastes. The
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bidders were neither invited to nor discour-
aged from inspecting this trailer. The
trustee was unaware of these hazardous
wastes and thus did not advise the bidders
of them. Apparently, no one showed any
interest in the trailer and there was no
discussion of it.

The Beckers’ offer of $186,300 was ac-
cepted, and on March 30, 1987, the Court
confirmed the sale to them.

Sometime later, but before the closing on
the sale, the Beckers discovered the haz-
ardous waste! in the trailer, and took im-
mediate steps to dispose of the waste with
the approval of the Environmental Protec-
tion Agency and in compliance with the
EPA’s National Contingency Plan.

At the closing on the sale, the Beckers
paid the trustee $161,300, and withheld
$25,000 as compensation for the cost of
removing the wastes found in the trailer.
The actual amount expended by the Beck-
ers for the cleanup was $8,500.

On October 8, 1987, the trustee filed an
adversary complaint to recover the balance
of the purchase price. The Beckers filed
an answer with affirmative defenses, alleg-
ing that the waste materials in the trailer
constituted a material and substantial de-
fect in the condition of the property of
which the trustee and auctioneer should
have been aware. The Beckers also al-
leged that the wastes in the trailer were
not discoverable upon reasonable inspection
by the bidders and that their decision to
bid, or the amount of their bid, would have
been materially affected if they had known
about the wastes.

Both parties have filed motions for sum-
mary judgment. The trustee seeks a judg-
ment compelling the Beckers to pay the
$25,000 withheld from the purchase price
or, if the estate is held liable for the clean-
up costs, the difference between the
amount withheld and the Beckers' actual
cleanup expenditure. The Beckers seek a
judgment that the estate is responsible for
the cleanup costs.

1. The parties have stipulated that the substances
found in the trailer after the confirmation of the
sale are hazardous wastes within the definition
in the Comprehensive Environmental Response,

1. Liability Under CERCLA

The Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of
1980 (CERCLA), 42 U.S.C.A. §§ 9601-9661
(West 1983 & Supp.1988), establishes a
comprehensive response and financing pro-
gram to abate and control problems posed
by abandoned or inactive hazardous waste
sites. CERCLA enables private parties to
voluntarily clean up hazardous waste sites
and then recover their cleanup costs from
other potentially responsible parties. 42
U.S.C. § 9607(a)4)B). The Beckers claim
that under that statute they properly with-
held a portion of the purchase price as
reimbursement for their cleanup costs.

Section 107, 42 U.S.C.A. § 9607(a) (West
Supp.1988), is the liability section of CERC-
LA. It provides:

Notwithstanding any other provision
or rule of law, and subject only to the
defenses set forth in subsection (b) of
this section—

(1) the owner and operator of a ves-
sel or a facility,

(2) any person who at the time of
disposal of any hazardous substance
owned or operated any facility at
which such hazardous substances were
disposed of,

(3) any person who by contract,
agreement, or otherwise arranged for
disposal or treatment, or arranged
with a transporter, for transport for
disposaluor treatment, of hazardous
substances owned or possessed by
such person, by any other party or
entity, at any facility or incineration
vessel owned or operated by another
party or entity and containing such
hazardous substances, and

(4) any person who accepts or ac-
cepted any hazardous substances for
transport to disposal or treatment fa-

cilities, incineration vessels or sites se-

lected by such person, from which
there is a release, or a threatened re-
lease which causes the incurrence of

Compensation and Liability Act of 1980 (CERC-
LA), 42 US.CA. §§ 9601-9661 (West 1983 &
Supp.1988).
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-response costs, of a hazardous sub-
stance, shall be liable for—

(A) all costs of removal or remedial
action incurred by the United States
Government or a State or an Indian
tribe not inconsistent with the national
contingency plan;

(B) any other necessary costs of re-
sponse incurred by any other person
consistent with the national contingen-
cy plan; ,

(C) damages for injury to, destruc-
tion of, or loss of natural resources,
including the reasonable costs of as-
sessing such injury, destruction, or
loss resulting from such a release; and

(D) the costs of any health assess-
ment or health effects study carried
out under section 9604(i) of this title.

The amounts recoverable in an action
under this section shall include interest
on the amounts recoverable under sub-
paragraphs (A) through (D). Such inter-
est shall accrue from the later of (i) the
date payment of a specified amount is
demanded in writing, or (i) the date of
the expenditure concerned. The rate of
interest on the outstanding unpaid bal-
ance of the amounts recoverable under
this section shall be the same rate as is
specified for interest on investments of
the Hazardous Substance Superfund es-
tablished under subchapter A of chapter
98 of Title 26. For purposes of applying
such amendments to interest under this
subsection, the term “‘comparable maturi-
ty”’ shall be determined with reference to
the date on which interest accruing un-
der this subsection commences.

Pursuant to 42 U.S.C.A. § 9607(aX1) and
(2), the potentially responsible parties in-
clude, “the owner and operator of a ...
facility [and] ... any person who at the

2. Section 101 of CERCLA defines “facility” as:
(A) any building, structure, installation,
equipment, pipe or pipeline (inciuding any
pipe into a sewer or publicly owned treatment
works), well, pit, pond, lagoon, impoundment,
ditch, landfill, storage container, motor ve-
hicle, rolling stock, or aircraft, or (B) any site
or area where a hazardous substance has been
deposited, stored, disposed of, or placed, or
otherwise come to be located. ...

/ étgilﬂﬂ'
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time of disposal of any hazardous sub-
stance owned or operated any facility at
which such hazardous substances were dis-

posed of...."”

[1-3] Sterling Steel owned and operated
the property at 12200 Greenfield at the
time the hazardous wastes were placed in
the trailer. The Beckers are the current
owners of the facility.? Therefore, both
Sterling Steel and the Beckers are poten-
tially responsible parties under CERCLA.

[4] The bankruptcy estate is also a po-
tentially responsible party. In re T.P.
Long Chemical Co., 45 B.R. 278 (Bankr.N.
D. Ohio 1985). In that case, the court
found that the EPA's claim for cleanup
costs was a claim for an administrative
expense against the estate. Jd. at 283,
The court reasoned that because the debt-
or, as debtor-in-possession, had operated
the business and owned the hazardous
waste while the case was in Chapter 1},
and in light of the broad construction given
to CERCLA, the estate was a potentially
responsible party. Id. at 284. See also In
re Hemingway Transport, Inc., 73 B.R.
494, 499 (Bankr.D.Mass.1987).

The facts in this case are similar to those
in T.P. Long Chemical. Sterling Steel op-
erated the business while the case was in
Chapter 11 and owned the trailer housing
the hazardous waste. Both the trailer and
the waste were property of the estate.
Therefore, pursuant to these authorities,
the Court concludes that the Chapter 7
estate is also a potentially responsible par
ty.! “

I1I. The Third Party Defense
Under CERCLA

CERCLA imposes strict liability upon re-
sponsible parties, subject only to the de-
fenses provided in 42 U.S.C.A. § 9607(b)

42 US.CA. § 9601(9) (West 1983). Since the
Greenfield property is a “site or area where 8
hazardous substance has been deposited, stored,
disposed of, or placed ...,” it is a facility for
purposes of CERCLA. The trailer in which the
hazardous wastes were found also is a facility
within this definition. See United States v. Bliss,
667 F.Supp. 1298, 1305 (E.D.Mo.1987).

3. The Court notes that the trustee does not ar-
gue otherwise.
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(West 1983). In re T.P. Long Chemical,
Inc, 45 B.R. 278, 282 (Bankr.N.D. Ohio
1985). Section 107(b) states:

There shall be no liability under sub-
section (a) of this section for a person
otherwise liable who can establish by a
preponderance of the evidence that the
release or threat of release of a hazard-
ous substance and the damages resulting
therefrom were caused solely by—

(1) an act of God;

(2) an act of war;

(3) an act or omission of a third party
other than an employee or agent of the
defendant, or than one whose act or
omission occurs in connection with a con-
tractual relationship, existing directly or
indirectly, with the defendant (except
where the sole contractual arrangement
arises from a published tariff and accept-
ance for carriage by a common carrier by
rail), if the defendant establishes by a
preponderance of the evidence that (a) he
exercised due care with respect to the
hazardous substance concerned, taking
into consideration the characteristics of
such hazardous substance, in light of all
relevant facts and circumstances, and (b)
he took precautions against foreseeable
acts or omissions of any such third party
and the consequences that could foresee-
ably result from such acts or omissions;
or

(4) any combination of the foregoing
paragraphs.

42 US.C.A. § 9607(b) (West 1983).

(5] The defense at issue in this case is
the “third party” defense of subsection
(bX3). This defense exonerates from liabili-
ty any party who can prove that the haz-
ardous condition was due to the act of a
third party with whom the defendant had
no agency or contractual connection.! A
landowner who innocently or involuntarily
acquired contaminated property may in-
voke the third party defense if he establish-
es that he inquired into the previous owner-

4. The term “contractual relationship” excludes
land contracts and other methods of transfer-
ring title or possession of property if the proper-
ty was acquired after the hazardous substances
were dumped there and the acquiring party can
prove that he had no reason to know of the

IN RE STERLING STEEL TREATING, INC.
Clts ns 94 BR. 924 (Biricy EDMich. 1905)
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ship and uses of the property, that the
inquiry did not reveal that hazardous
wastes had been disposed of on the site and
that he therefore had no reason to know
that the property was contaminated. 42
US.C.A. § 9601(35(A) (West Supp.1988).

When determining the adequacy of the
inquiry made by the party invoking the
third party defense, a court is required to—

take into account any specialized know}

edge or experience on the part of the
defendant, the relationship of the pur-
chase price to the value of the property if
uncontaminated, commonly known or
reasonably ascertainable information
about the property, the obviousness of
the presence or likely presense of con-
tamination at the property, and the abili-
ty to detect such contamination by appro-
priate inspection.

42 US.C.A. § 9601(35KB) (West Supp.

1988).

A party invoking the third party defense
must also show by a preponderance of the
evidence that he exercised “due care with
regard to the hazardous substance” and
that “he took precautions against foreseea-
ble acts or omissions of any such third
party and the consequences that could fore-
seeably result from such acts or omis-
sions....” 42 U.S.C.A. § 9607(bX3) (West
1983).

(6] The Beckers contend that they are
exonerated from liability for cleanup costs
at the Greenfield site because, they meet
the requirements of Jt.he third party de-
fense.b

It is true that Sterling Steel was solely
responsible for placement of the hazardous
wastes in the trailer and that the Beckers
exercised due care with respect to the
waste once it was discovered. However,
the Court must find that when the Beckers
purchased the property, they did have rea-

-8on to know that the property was contam-

inated.

contamination. 42 US.CA. § 9601(35XA)
(West Supp.1988).

S. The trustee does not assert this defense on
behalf of the estate.
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The Beckers had business dealings with
Sterling Steel before purchasing the Green-
field property. Therefore, they were
aware of the industrial uses of the proper-
ty. The property was open for inspection
before the sale, but the Beckers apparently
made no attempt to inspect the trailer con-
taining the hazardous waste. Accordingly,
the Court concludes that the inquiry made
by the Beckers prior to purchasing the
Greenfield property was insufficient, and
their claim that they had no reason to know
that the property was contaminated with
hazardous substances must be rejected.
Thus, the Beckers do not satisfy one of the
elements of the third party defense and are
not entitled to its protection.

IV. The Beckers’ Standing
Under CERCLA

(71 The trustee argues that only parties
without CERCLA liability can maintain a
private cause of action against potentially
responsible parties, and because the Beck-
ers are themselves liable under CERCLA,
they do not have standing to claim cleanup
costs against the estate. However, the
trustee has not cited any case law in sup-
port of this argument and this Court has
been unable to find any that is persuasive.

Some courts have applied the somewhat
analogous equitable defense of unclean
hands to. private response cost recovery
actions under CERCLA. Mardan Corp. v.
C.G.C. Music, Ltd., 600 F.Supp. 1049, 1058
(D.Ariz.1984); D'Imperio v. United States,
575 PSupp. 248, 253 (D.N.J.1983).

Other courts have found that the unclean
hands defense does not apply. In United
States v. Conservation Chemical Co., the
court stated:

To give effect to the legislative intent

{of CERCLA], the ‘any other person’ lan-

guage in 42 US.C. § 9607(aN1)~(4XB)

must be construed to refer to persons
other than federal or state governments,
and not to persons other than those made
responsible under CERCLA (citations
omitted). Application of the unclean
hands defense in this context would turn
Congressional intent on its head.

628 F.Supp. 391, 404-05 (W.D.Mo.1985).
See also Chemical Waste Management,

Inc. v. Armstrong World Industries, 669
F.Supp. 1285, 1292 (E.D.Pa.1987); Pinole
Point Properties, Inc. v. Bethlehem Steel
Corp., 596 F.Supp. 283, 291 (N.D.Cal.1984);
City of Philadelphia v. Stepan Chemical
Co., 544 F.Supp. 1135, 1142 (E.D.Pa.1982).

This Court is persuaded by the reasoning
of those courts that reject the unclean
hands defense. Accordingly, this Court re-
jects the trustee’s argument that because
the Beckers are themselves responsible
parties under CERCLA and therefore argu-
ably have “unclean hands,” they are not
entitled to maintain this private cost recov-
ery action.

V. The Trustee’s Caveat
Emptor Defense

(81 The trustee also argues that the
doctrine of caveat emptor and the “as-is,
where-is” terms of the sale are defenses to
the estate’s liability for cleanup costs. He
contends that this condition of the sale
“specifically excluded any representations
or warranties concerning the condition of
the premises or their fitness for any partic-
ular use.” Joint Brief at 6.

A similar warranty disclaimer was dis-
cussed in Mardan Corp. v. C.G.C. Music,
Ltd., 600 F.Supp. 1049 (D.Ariz.1984). The
court in that case found that such a dis-
claimer “is effective to preclude only
causes of action which are based upon
breach of warranty theory.” Id. at 1055.
The plaintiff’s suit in Mardan was based .
upon CERCLA, not upon a breach of war-
ranty theory,-&nd the court found that the
warranty disclaimer did not defeat Mar-
dan’s recovery of CERCLA response costs.
Id. See also In re Hemingway Transport,
Inc., 73 B.R. 494, 506 (Bankr.D.Mass.1987).

The caveat emptor defense was dis-
cussed in Smith Land & Improvement
Corp. v. Celotez Corporation, 851 F.2d 86,
90 (3rd Cir.1988), “Doctrines such as caveat)
emptor and ‘clean hands,’ which in some
cases could bar relief regardless of the
degree of culpability of the parties, do not
comport with congressional objectives.”
As a result, the court concluded “that un-
der CERCLA the doctrine of cavest emptor
is not a defense to liability for contribution
but may only be considered in mitigation of

/ (. 2emm
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IN RE STERLING STEEL TREATING, INC. 931
Citaas %4 B.R. 924 (Bhricy.EDMich. 1909)

amount due.” Id. See also Sunnen Prod-
ucts Co. v. Chemtech Industries, Inc., 658
F.Supp. 276, 278 n. 3 (E.D.Mo.1987).

The Beckers have withheld a portion of
the purchase price as compensation for ex-
penses incurred in cleaning up the hazard-
ous wastes in the trailer; they have not
made any breach of warranty claim. Ac-
cordingly, the fact that they purchased the
property “as-is, where-is” has no impact on
their claim that their retention of a portion
of the purchase price is justified under
CERCLA. The Court concludes that the
trustee’s claim of caveat emptor is not a
defense to the estate’s liability for the
Beckers' response costs.

V1. Contribution Under CERCLA

CERCLA provides for contribution as
follows:

Any person may seek contribution
from any other person who is liable or
potentially lisble under section 3607(a) of
this title, during or following any civil
action under section 9606 of this title or
under section 9607(a) of this title. Such
claims shall be brought in accordance
with this section and the Federal Rules
of Civil Procedure, and shall be governed
by Federal law. In resolving contribu-
tion claims, the court may allocate re-
sponse costs among liable parties using
such equitable factors as the court deter-
mines are appropriste. Nothing in this
subsection shall diminish the right of any
person to bring an action for contribution
in the absence of a civil action under
section 9606 or section 9607 of this title.

42 US.C.A. § 9613(fX1) (West Supp.1988).
This section “expressly conditions the
amount of contribution on the application
of equitable considerations.” Smith Land
& Improvement Corp., 851 F.2d at 90.

(9] Two equitable considerations sug-
gest that the Beckers should bear at least
some of the responsibility for the clesnup
costs. First, although neither the doctrine
of caveat emptor nor the “as-is” condition
of the sale are defenses under CERCLA,
they are equitable considerations in allocat-
ing response costs among responsible par-
ties. Pursuant to the doctrine of caveat
emptor, the Beckers bear the burden of

any defect in the property that they pur-
chased and thus had the responsibility to
undertake a thorough inspection. Restate-
ment (Second) of Torts § 352 (1965). The
ugge.is” condition of the sale provided that
much more notice to the Beckers of their
potential responsibilities in this regard.

Second, the Beckers were sufficiently fa-
miliar with the operations conducted by
Sterling Steel at the Greenfield property
that they should have suspected that haz-
ardous wastes may have been present, and
they should have inspected the property as
a result of those suspicions. Therefore,
the Court concludes that the Beckers
should bear some of the responsibility for
the response costs.

{10] On the other hand, there is one
major equitable consideration suggesting
that the estate should bear some of this
responsibility. In the Court's view, it is
gignificant that the trustee failed to dis-
close to the prospective purchasers at the
sale that there were hazardous substances
in the trailer. Although the trustee claims
that he did not have actual knowledge of
the contents of the trailer, he certainly
should have had that knowledge, because
he was responsible for selling the debtor’s
assets and should have known what he was
selling.

{11] After considering these equitable
factors, the Court concludes that the cost
of cleaning up the hazardous wastes found
in the trailer should ¥e borne equally by
the estate and the Beckers.

The parties shall submit an order reflect-
ing the Court's decision.
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VERIFICATION
STATE OF CALIFORNIA, COUNTY OF
1 have read the foregoing

and know its contents.

[X] CHECK APPLICABLE PARAGRAPH

D I am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
those matters which are stated on information and belief, and as to those matters 1 believe them to be true.
D 1 am O an Officer O a partner O a of

a party to this action, and am authorized to make this verification for and on its behalf, and 1 make this verification for that
reason. O 1 am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. O The matters stated in the foregoing document are true of my own knowledge except as to those matters which are
stated on information and belief, and as to those matters 1 believe them to be true.

D 1 am one of the attorneys for .
a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and I make
this verification for and on behalf of that party for that reason. 1 am informed and believe and on that ground allege that
the matters stated in the foregoing document are true.

Executed on , 19 , at , California.
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Type or Print Name Signature

PROOF OF SERVICE
1013A (3) CCP Revised $/1/88

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
1 am employed in the county of. Los Angeles . State of California.

I am over the age of 18 and not a party to the within action: my business address is:
2100 Wilshire Boulevard, Suite 700, Los Angeles, CA 90025
OnDec. 14,, 19-90, 1 served the foregoing document described as

DEFENDANT SHELIL OTI COMPANY'S MEMORANDIM IN OPPQSITION TC HAMILTON-

DUTCH INVESTORS' MOTION FOR SITMARY JUNGHMENT
on the parties in this action

E by placing the true copies thereof enciosed in sealed envelopes addressed as stated on the attached mailing list:
by placing O the original £ a true copy thereof enclosed in sealed envelopes addressed as follows:

AUGUSTINI, WHEELER & DORMAN
523 West Sixth Street
Suite 330
Los Angeles, CA 90014
X1 BY MAIL
*] deposited such envelope in the mail at , California.
The cnvelope was mailed with postage thereon fully prepaid.
b_d As follows : I am “readily familiar” with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thercon fully prepaid at
e California in the ordinary course of business. 1 am aware that on motion of the
party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit
for mailing in affidavit.

Executed on December 14, 1990 at Las Angeles , California.
*¢(BY PERSONAL SERVICE) 1 delivered such envelope by hand to the offices of the addressee.
Executed on , 19 at , California.

(State) I declare under penalty of perjury under the laws of the State of Californi the above is true and correct.
(Federal) I declare that 1 am employed in the office of a member of the bar of this court at shose direction the service was

made.

JEANNETTE M. HERRERA
Type or Print Name - --———/%’ Signature

STUART'S EXBROOK TIMESAVER (REVISED $/1/M) - *(BY \kt_ SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE N
NEW DISCOVERY LAW 2000 AND 2031 CCP . MA.. S.0T BOX. OR BAGH
Moy De used n Coormm Sue or Feders Cournie ~(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)
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MARK SCHREIBER - CBN 126949
SCHREIBER & HORN, INC.
16501 Ventura Boulevard
Suite 401

Encino, California 91436

Attorneys for Defendants Shell 0il Company
and Shell Pipe Line Corporation

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS, CASE NO.89 3738 WMB
a California General partnership, -
DEFENDANTS’ SHELL OIL
COMPANY AND SHELL PIPE
LINE CORP.’S MEMORANDUM
RE: RECOVERY OF RESPONSE
COSTS ON PLAINTIFF’S

CERCLA CLAIM

Plaintiff,
V.
SHELL OIL COMPANY, a corporation,
SHELL PIPELINE CORP. and DOES 1
through 50,

Defendants.

N N N Nt Nt Nt ) wt “wmt at st =t st

X

Defendants Shell 0Oil Company and Shell Pipe Line Corporation
(hereinafter "Shell") file this memorandum addressing the limited
abil;ty~of Hamilton Dutch Investors (hereinafter occasionally
refeé;éd_ to as "“HDI") to recover oniy those response costs
neceé;éry to remedy or to remove a threat to public health.
Hamilton Dutch Investors cannot prove by a preponderance of the
evidence that the hazardous substances found in the groundwater
and soil pose a sufficient threat to public health to justify
responsive actions, and therefore, HDI should recover nothing on

its CERCLA cause of action.
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BRIEF STATEMENT OF THE FACTS

1. Between 1942 and on or about December 15, 1972, Shell
owned or operated certain units of the Shell Torrance Chenmical
Plant on an approximately 277 acre site generally consisting of
all or portions of Lots 12 through 48, inclusive and Lots 54
through 69, inclusive of Tract 4671 (the "Plant Site"). Lot 62
(the Hamilton Dutch Property) was a portion of the Plant Site.
Agreement to Arbjtrate ¥3.a.(1)(b)i.

2. The contamination of Lot 62 was caused by leaks or
spills of Hazardous Substances which occurred while Shell owned
or operated the Plant Sjte. Adreement to Arbjtrate
¥3.a.(1)(b)ii.

3. During the period commencing prior to December 15, 1972
(during the period that Shell either operated or owned the Plant
Site), and continuing to the present, the Hazardous Substances
have continued to enter and migrate into, onto and under Lot 62

in and through the ground water of Lot 62 and into the

surrounding soil; the entry and migration of Hazardous

~

Substances from the portion of Lot 62 subject to Shell’s pipeline
easement into, under and within the remainder of Lot 62 has
continued; and the contaminated area of Lot 62 has continued to
expand by such migration. Agreement to Arbitrate §3.a.(1)(b)iii.

4, On or about December 15, 1972, Shell sold and conveyed
the Property to one of Hamilton Dutch Investors’s predecessors in
title pursuant to a Corporation Grant Deed. Shell reserved to

itself an easement affecting a 25-foot strip on the Northern

boundary of the Property for pipeline purposes. Second Amended
Complaint ¥ 14.
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5. On or about February 26, 1987, Plaintiff purchased the
property. Second Amended Complaint 911. Hamilton Dutch
Investors purchased the property "as is" for $5,170,000.

6. In or about August 1988, Plaintiff discovered that the
Property was contaminated by Toxic Substances, including benzene.
Second Amended Complaint 919.

7. For purposes of this arbitration only, Shell does not
deny or contest its liability, as distinguished from damages due,
to HDI under CERCLA. The only issue to be determined in
connection with HDI’s CERCLA claim is the amount, if any, of
Damages HDI is entitled to recover under CERCLA. Adgreement to
Arbitrate 93.a.(1)(a).

ARGUMENT
C S (o) SSARI
o) V. E
C S VENT GE

PUBLIC HEALTH

8. In wmmmwnmm_g& 840
F.2d 691, 695 (9th Cir. 1988) the court summarized the scope of
recoverable damages under CERCLA:

* * *+ Section 107(a)(2)(B) allows recovery of "costs of

response," which includes costs incurred "to monitor, .

assess, and evaluate the release or threat of release

of hazardous substances,"” and costs of actions

"necessary to prevent ... damage to the public health

... [including] security fencing or other measures to
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limit - access." See CERCLA §101(23), 42 U.S.C. §

9601(23).

9. In Pease & Curren Refining, Inc, v. Spectrolab, Inc.
744 F.Supp. 945 (C.D.Cal. 1990) Pease & Curren received
(mislabeled) hazardous waste from Spectrolab. After the material
unexpectedly exploded and killed one of its employees, the
"Orange County Health Care Agency * * * ordered Pease & Curren to
retain a company to remove * * * all of the remaining waste
received from Spectrolab. Pease & Curren has incurred expenses
exceeding $39,000 for this removal." JId. at 946.

10. Pease & Curren filed a complaint against Spectrolab for
inter alia recovery of response costs pursuant to CERCLA. 1In its
complaint, Pease & Curren claimed a right to attorney fees under
Section 107(a). Spectrolab moved to dismiss that part of the
complaint. The court denied the motion to dismiss the prayer for
attorney fees and stated:

* * * In ascertaining the plain meaning of "enforcement

activities," this court concludes that \Congress

intended for "enforcement activities" to include
attorney’s fees expended to induce a responsible party

to comply with the remedial actions mandated by CERCLA.

x k * '

Furthermore, this holding is consistent with the
legislative purposes of CERCLA. CERCLA was enacted by

Congress as a response to "the threat to public health

posed by the widespread use and disposal of hazardous

substances." [citation] "CERCLA is essentially a

remedial statute designed by Congress to protect and
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preserve public health and the environment .... % * % v
[citations] "[CERCLA’s] purpose was to ensure the
prompt and effective clean up of waste disposal sites

* % ¥ " rcjtation] Id. at 951.

11. The court held that Pease & Curren’s claim for
attorney’s fees was consistent with CERCLA’s provisions, but that
recovery is neither assured nor open ended. The court stated:

* * * Allowing Pease & Curren to claim attorney’s fees

under CERCLA does not automatically allow Pease &

Curren to recover its entire expenditure on attorney’s

fees, including those dollars spent on pursuing other

claims. In the event that Pease & Current does succeed

in its CERCLA claim, the amount of attorney’s fees that

Pease & Curren might be awarded would be an issue to be

determined on an allocation basis at a later time. JId.

at 952.

12. In Mid Valley Bank v. North Valley Bank 91 Daily
Journal D.A.R. 6620 (E.D.Cal.1991); 1991 U.S. Dist. LEXIS 6882,
defendants filed their motion for summary judgment bésed.in;g;
alia upon the contention that "plaintiff cannot demonstrate that
the c¢lean up actions were consistent with the national
contingency plan ("NCP")." JId. at 6621. The court held that the
question of whether a sufficient threat to public health existed
so as to Jjustify responsive actions was question of fact
(precluding summary judgment®. Thercourt adopted the test for

recovery of response costs set forth in Amoco 0jl Company v.
Borden, Inc. 889 F.2d 664 (5th Cir. 1989) and stated:
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v * & * [the] Amoco court’s reading of the causation
language * * * focuses on whether as a matter of fact

the release was of a sufficient character as to justify

any response. Given the statute’s purpose which was to

"ensure the prompt and effective cleanup of waste

disposal sites * * *" Mardan Corp. v. C.G.C. Music,

Ltd., 804 F.2d 1454, 1455 (9th Cir. 1986), I cannot

find fault with the Amoco court’s reading that the

causation element should "rest upon a factual inquiry

into the circumstances of a case and should focus on

whether the particular hazard justified any response

actions." Amoco 0il, 889 F.2d at 670. * * * The
factual dispute concerning whether a sufficient threat

to public health was presented so as to 3justify

responsive actions precludes summary judgment. Mid

Valley Bank v. North Valley Bank 91 Daily Journal

D.A.R. 6620, 6624 (E.D.Cal.1991).

13. In the case at bar, there is no evidence that.the
contamination, migrating in and through the groundwater-presents
any threat to the public health. The EMCON report prepared for
(and ironically by) HDI’s counsel before instigation of the
litigation stated that the contamination was localized to the
Northwest corner of the property and posed no threat at alil!
That report identified the responsible party, as Shell. The
cbntents of that report were given such great weight that no
other responsible party (with the meaning of CERCLA) was
identified other than Shell. Thus, before instigation of the

litigation, HDI had determined: (1) that no threat to the
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environment or the public health existed; (2) that no remedial
or responsive action was necessary; and, (3) that Shell was the
responsible party. At that point HDI’s entitlement to recover
attorney'fees was at an end.

14. Because the EMCON report determined that no threat to
the public health existed, HDI'’s complaint and first amended
complaint did not contain any CERCLA causes of action. HDI'’s
second amended complaint was filed April 23, 1990, thirteen (13)
months after filing of the complaint. HDI’s dollars spent on
pursuing their state law claims before filing their CERCLA claim
are clearly not fecoverable. Even after filing the second
amended complaint, none of HDI’s discovery was directed to
identifying threats to public health and appropriate remediation
measures. In the discovery that did take place, CERCLA was but
one of nine causes of action. Using the Pease & Curren
allocation concept, at best, one ninth of HDI’s attorney’s fees
after April 23, 1990 are recoverable.’

15. Finally, to recover any attornéy fees at all HDI must
prove that its response costs were consistent with thé national
contingency plan. Cadillac Fairview/California, Inc. v. Dow
Chemical Company 840 F.2d 691, 695 (9th Cir.1988); See also U.S.
V. Strinafellow 661 F.Supp. 1053, 1062 (C.D.Cal. 1987). HDI
cannot prove such consistency if only for the reason that they
cannot show a threat to public health or that any proper site

characterization and clean-up have occurred.

27
28

‘The Pease & Curren court specifically limits plaintiff’s
recovery to attorney’s fees and does not make costs (including
such items as fees paid to experts, testing, etc.)
recoverable.
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CONCLUSION

16. Attorney fees, but not costs, are recoverable under
CERCLA in a proper situation. That situation as plead in Pease
& Curren requires, clean-up of hazardous waste that has been
identified as a sufficient threat to public health to require
sufficient to justify responsive action. Even then, attorney’s
fees are to be allocated among plaintiff’s various causes of
action. HDI’s cannot show the pre-requisite threat to public
health sufficient to justify its responsive actions nor actions
consistent with the national contingency plan. Even if it can
surmount those hurdles, HDI’s attorney’s fees must be allocated

before they can be awarded by this court.

SCHREIBER & HORN, INC.

Mark Schreiber
Of Attorneys for Defendants

Dated: June/?, 1991




LIST OF TITLE SEARCH REFERENCES
Title Search References (Included in Attachment II)

B-1 Indenture conveying Parcels F, H, H-1, and I from
John R. Johnston to the Central Pacific Railroad Co. of
California, filed October 14, 1868.
Source: Petroleum Properties Corporation

B-1 Grant Deed conveying an undivided one-half interest of a
370.82 acre tract of land in the southern portion of the site
including Lots 13-16, 33-40, 58-62 from Susana
Dominguez del Amo to Gregorie del Amo, filed on
September 28, 1922.

Source: Westsearch Resources Company

B-2 Corporation Quitclaim Deed quitclaiming an easement for
: highway purposes which includes Lots 62, 62 and 64 from
Title Insurance and Trust Company to the State of
California, filed on August 8, 1938.
Source: Westsearch Resources Company

~ B3 Corporation Deed conveying portions of Lots 13, 36, 37,

61, and 62 and a portion of Vermont Street, reserving all
oil and mineral rights and certain rights and easements
including easement for street purposes and right to cross
with pipe lines for the conveyance of water, gas, oil or
other substances from Del Amo Estate Company, a
Corporation to The City of Los Angeles a municipal
corporation of the State of California, filed on
September 3, 1942. Consideration was paid by the
Department of Water and Power of the City of Los
Angeles on behalf of the City. .

Source: Westsearch Resources Company

B-4 Quit Claim Corporation Deed quitclaiming right to
develop water and construct Pumping Plants in portions of
Lots 13, 36, 37, 61, 62 from Dominguez Water
Corporation to The City of Los Angeles, filed on
September 3, 1942. Consideration was paid by the
Department of Water and Power on behalf of the City.
Source: Westsearch Resources Company

B-5 Corporation Quitclaim Deed quitclaiming the northern

‘ 100 feet of Lots 36, 37, 61 and 62 and portions of Lot 13
from Del Amo Estate Company to Defense Plant
Corporation, filed on November 16, 1942.

Source: Westsearch Resources Company

B-1



B-10

B-11

B-12

B-13

B-14

B-15

Corporation Grant Deed conveying Lots 12 to 16
inclusive, 33 to 40 inclusive, and 58 to 65 inclusive
excepting these portions of Lots 13, 36, 37, 61, 62 from
Del Amo Estate Company to Defense Plant Corporation,
filed on November 16, 1942.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 17 from Ronald A.
Newman and William I. Newman to Defense Plant
Corporation, filed on November 25, 1942,

Source: Westsearch Resources Company

Corporation Grant Deed conveying all of Lot 18 subject
to rights of way and entry including right of entry for
pipes from Title Insurance and Trust Company to L. F.
Chamberlin and I. Baim, filed on August 16, 1930.
Source: Westsearch Resources Company

Grant Deed conveying all of Lot 18 from Lawrence F.
Chamberlin and Mary A. Chamberlin to Frank A. Elder,
filed on September 28, 1931.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 18 from Frank A. Elder
to Lawrence F. Chamberlain and Mary A. Chamberlin,
filed on September 20, 1935.

Source: Westsearch Resources Company '

Grant Deed conveying all of Lot 18 from Lawrence F.
Chamberlin and Mary A. Chamberlin to Defense Plant
Corporation, filed on November 20, 1942,

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 18 fromI. Baim and
Esther Baim to Defense Plant Corporation, filed on
November 20, 1942.

Source: Westsearch Resources Company

Grant Deed conveying all of Lots 19 and 20 from
James S. Smith and Jean Singer Smith to Defense Plant
Corporation, filed on November 20, 1942,

Source: Westsearch Resources Company

Indenture conveying an undivided 1/3 interest in Lot 21,
except the West 300 feet thereof from Clara D. Fulton,
Administratix with the Will Annexed of the Estate of
Sarah B. Fulton to Robert M. Fulton, filed on August 13
1942,

Source: Westsearch Resources Company

’

Grant Deed conveying the West 330 feet of Lot 21 from
William Schwartz and Lena Schwartz to Defense Plant
Corporation, filed on December 10, 1942. '

- Source: Westsearch Resources Company

B-2




L

B-16

B-17

B-18

B-19

B-20

B-21

B-22

B-23

B-24

Grant Deed conveying an undivided one-third interest in
Lot 21 from E. W. Minney and Gertrude M. Minney to
Defense Plant Corporation, a corporation, filed on
December 22, 1942,

Source: Westsearch Resources Company

Grant Deed conveying an undivided one-third interest in
Lot 21, except the West 330 feet thereof from Robert M.
Fulton to Defense Plant Corporation, filed on

December 23, 1942. The date filed was provided by
Westsearch Resources Company.

Source: Westsearch Resources Company

Grant Deed conveying an undivided one-third interest in
Lot 21 except the West 330 feet thereof from G. M.
Minney and Floy M. Minney to Defense Plant
Corporation, filed on December 22, 1942,

Source: Westsearch Resources Company

Grant Deed conveying the southerly 45 feet of the
northerly 270 feet of Lot 22 from Edward P. Brockman
and Betty M. Brockman to Defense Plant Corporation,
filed on January 20, 1943.

- Source: Westsearch Resources Company

Grant Deed conveying the southerly 90 feet of the
northerly 180 feet of Lot 22 from Benjamin F. Thompson
and Grace E. Thompson to Defense Plant Corporation,
filed on February 2, 1943.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 22 excepting the
northerly 315 feet from Mark R. Elvidge to Defense Plant
Corporation, filed on December 15, 1942,

Source: Westsearch Resources Company

Deed of Guardian conveying the southerly 45 feet of the
northerly 225 feet of Lot 22 together with the
appurtenances from May W. Brockman, the duly
appointed, qualified and acting Guardian of the Estate of
Earl F. Brockman to Defense Plant Corporation, filed on
December 22, 1942.

Source: Westsearch Resources Company

Grant Deed conveying the southerly 45 feet of the
northerly 225 feet of Lot 22 from May W. Brockman to
Defense Plant Corporation, filed on December 22, 1942.
Source: Westsearch Resources Company

Grant Deed conveying the north 90 feet of Lot 22 from
Carl C. Kissel and Ethel Kissel to Defense Plant
Corporation, filed on March 16, 1943. :
Source: Westsearch Resources Company
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Declaration of Taking taking title in a portion of Lot 22
including portion of Rosemead Street by the United States
of America from Certain Parcels of Land in the County of
Los Angeles, State of California, filed on June 30, 1944
as Civil No. 2794-PH in the District Court of the United
States for the Southern District of California Central
Division.

Source: Westsearch Resources Company

Decree on Declaration of Taking Takes a portion of

Lot 22 including portion of Rosemead Street by the
United States of America from Certain Parcels of Land in
the County of Los Angeles, State of California filed on
July 10, 1944, '

Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation and
Judgment for Deficiency decreeing just compensation for
the taking of Portions of Lot 22 by the America from
Defendants: Certain Parcels of Land in the County of
Los Angeles, State of California filed on April 11, 1949.
Source: Westsearch Resources Company

Grant Deed conveying all of Lot 23 from Frank E.
Andres and Belle Andres to Defense Plant Corporation
filed on August 5, 1943.

Source: Westsearch Resources Company

Corporation Grant Deed conveying all of Lot 24 from
Title Insurance and Trust Company to Charles Yager filed
on December 22, 1939, '

Source: Westsearch Resources Company

Grant Deed conveying Section B of Lot 24 subject to the
condition that the Grantee will execute on demand a
community Oil and Gas Lease with the other owners of
Lot 24 in favor of the Grantor from Charles Yager to
Sydmor Stern filed on February 6, 1940.

Source: Westsearch Resources Company

Grant Deed conveying Section D of Lot 24 subject to the
condition that the Grantees will execute on demand a
community Oil and Gas Lease with the other owners of
Lot 24 in favor of the Grantor from Charles Yager to
Murray Flaxman and Harry Weinstein filed on June 1,
1940.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 24 from Charles Yager

to J.L. Feinfeld filed on July 15, 1940.
Source: Westsearch Resources Company
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Assignment of 50% of interest in royalties and bonuses
from any oil or gas produced on Section G of Lot 24 in
consideration of Grantees services in obtaining contract to
purchase Section G of Lot 24 from J. L. Feinfeld from
Davis Kramer to Charles Yager filed on December 10,
1940.

Source: Westsearch Resources Company

Grant Deed conveying Section F of Lot 24 subject to the
condition that the Grantees will execute on demand a
community Oil and Gas Lease with the other owners of
Lot 24 in favor of the Grantor from Jacob L. Feinfeld and
Anna B. Feinfeld to Joe Axelrod and Sadie Axelrod filed
on April 18, 1941. _

Source: Westsearch Resources Company

Grant Deed conveying Section G of Lot 24 subject to the
condition that Grantee will execute on demand a
community Oil and Gas Lease with the other owners of
Lot 24 in favor of the Grantor from Jacob L. Feinfeld and
Anna B. Feinfeld to Davis Kramer and Bessie Kramer
filed on November 4, 1941.

Source: Westsearch Resources Company

Deed sssigning 50% of any of landowner's royalties in
any oil and gas production in Section G Lot 24 from
Davis Kramer and Bessie Kramer to Morris Rabinowitz
filed on February 18, 1942,

Source: Westsearch Resources Company

Grant Deed conveying Section G of Lot 24 excepting a
75% interest in landowner royalties from any oil and gas
production from Davis Kramer and Bessie Kramer to
James Berardino and Mary Berardino filed on January 31,
1942, '

Source: Westsearch Resources Company

. Grant Deed conveying Section H of Lot 24 from J.L.

Feinfeld and Anna B. Feinfeld to Defense Plant
Corporation filed on November 27, 1942,
Source: Westsearch Resources Company

Grant Deed conveying Section E of Lot 24 from Edith

Izenman and Aaron Izenman to Defense Plant Corporation |

filed on November 27, 1942,
Source: Westsearch Resources Company

Grant Deed conveying Section C of Lot 24 from Maurice
L. Stern and Marsha Stern to Defense Plant Corporation
filed on November 27, 1942.

Source: Westsearch Resources Company
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Grant Deed conveying Section C of Lot 24 subject to the
condition that the Grantee will execute upon demand a
community Oil and Gas lease with the other owners of
Lot 24 favor of the Grantor from Jacob L. Feinfeld and
Anna B. Feinfeld to Maurice L. Stern filed on

November 27, 1942,

Source: Westsearch Resources Company

Grant Deed conveying Section E of Lot 24 subject to the
condition that the Grantee will execute and deliver a
community Oil and Gas Lease upon demand with the
other owners of Lot 24 in favor of the Grantor from Jacob
L. Feinfeld and Anna B. Feinfeld to Edythe Izewman
filed on November 27, 1942.

Source: Westsearch Resources Company

Grant Deed conveying Section A of Lot 24 from Rose
Weiss to Defense Plant Corporation filedl on
November 27, 1942.

Source: Westsearch Resources Company

Grant Deed conveying Section A of Lot 24 subject to the
condition that the Grantee will execute upon demand a
community Oil and Gas lease with the other owners of
Lot 24 in favor of the Grantor from Jacob L. Feinfeld and
Anna B. Feinfeld to Rose Katz filed on November 27,
1942,

Source: Westsearch Resources Company

Grant Deed conveying Section B of Lot 24 from Sydmor
Stern to Defense Plant Corporation filed on December 1,
1942,

Source: Westsearch Resources Company

Grant Deed conveying Section F of Lot 24 from Joe
Axelrod and Sadie Axelrod to Defense Plant Corporation
filed on November 30, 1942,

Source: Westsearch Resources Company

Indenture quitclaiming all right, title and interest in and to
the oil, gas and hydrocarbon substances in or under
minerals in Section G of Lot 24 from Morris Rabinowitz
to Defense Plant Corporation filed on August 19, 1943,
Source: Westsearch Resources Company

Indenture quitclaiming all of Lot 24 from J.L. Feinfeld
and Anna B. Feinfeld to Defense Plant Corporation filed
on November 27, 1942,

Source: Westsearch Resources Company

Grant Deed conveying Section G of Lot 24 from James
Berardino and Mary Berardino to Defense Plant -
Corporation filed on August 19, 1943, ’

Source: Westsearch Resources Company
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Indenture quitclaiming Section G of Lot 24 from Davis
Kramer and Bessie Kramer to Defense Plant Corporation
filed on August 19, 1943,

Source: Westsearch Resources Company

Findings of Fact, Conclusions of Law, Final Judgment
and Decree in Condemnation and Judgment for Deficiency
decreeing just compensation to be paid to Murray
Flaxman and Harry Weinsten for taking of Section D of
Lot 24 by the United States of America from Certain
Parcels of Land in the County of Los Angeles, State of
California filed on February 24, 1949,

Source: Westsearch Resources Company

Quitclaim Deed quitclaiming Subdivision 13 of Lot 25
from Jacob Herman to Victor Liebman and Florence
Liebman filed on March 26, 1940.

Source: Westsearch Resources Company

Grant Deed conveying the West half of Lot 25 from
William Schwartz and Lena Schwartz to Defense Plant
Corporation filed on December 10, 1942.

Source: Westsearch Resources Company

Grant Deed conveying the East half of Lot 25 from Jacob
Herman and Minnie Herman to Defense Plant Corporation
filed on December 28, 1942.

Source: Westsearch Resources Company

Indenture quitclaiming the East half of Lot 25 from Victor
Liebman and Florence Liebman to Jacob Herman from
December 28, 1942,

Source: Westsearch Resources Company

Grant Deed conveying an undivided one-half interest in
Lot 26 from H.V. Copeland and Agnes E. Copeland to
Lewis F. Marquis filed on September 10, 1942.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 26 from Lewis F.
Marquis and Jane Marquis, his wife and H.V. Copeland
and Agnes E. Copeland, his wife, and Jessica B. Coffin,
widow to Defense Plant Corporation filed on

December 17, 1942.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 27 from George A.
McDole and Grace McDole to Defense Plant Corporation
filed on November 30, 1942.

Source: Westsearch Resources Company
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Corporation Grant Deed conveying all of Lot 28 from
Title Insurance and Trust Company to Defense Plant
Corporation filed on January 19, 1943.

Source: Westsearch Resources Company

Corporation Grant Deed conveying all of Lot 29 subject
to rights of entry and way including the right to ‘enter and
construct pumping plants, the right of way for pipes,
ditches and canals as conveyed to the Dominguez Water
Company and the right of way and entry on roads and for
purposes of water lines and other uses from Title
Insurance and Trust Company to John G. Munholland
filed on March 13, 1943.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 29 subject to rights of
entry and way including the right to enter and construct
pumping plants, right of way for pipes, ditches and canals
as conveyed to the Dominguez Water Company and right
of way and entry on roads and for purposes of water lines
and other uses from John G. Munholland and Lulu M.
Munholland to Defense Plant Corporation filed on

March 13, 1943.

Source: Westsearch Resources Company

Grant Deed conveying an undivided one-half interest in

. Lot 31 from Caroline Grossourth to Defense Plant

Corporation filed on February 15, 1943.
Source: Westsearch Resources Company

Order Confirming Sale of Real Estate '

In the Matter of the Estate of Morris B. Levy also known
as Morris Levy of Lot 30 and an undivided one-half
interest in Lot 31 to Defense Plant Corporation filed on
February 15, 1943.

Source: Westsearch Resources Company

Deed of Executor conveying Lot 30 and an undivided
one-half interest in Lot 31 from Leo Levy, as the duly
appointed, qualified and acting Executor of the Last Wil
and Testament of Morris B. Levy to Defense Plant
Corporation filed on February 15, 1943,

Source: Westsearch Resources Company

Grant Deed conveying Lot 32 subject to right of entry and
way for transmission and flow of water and right to enter
and construct pumping plants and right of way for pipes
as conveyed to the Dominguez Water Company from
Samuel H. Marcuse and Sarah Wolf Marcuse to American
Trading Company, Ltd. filed December 17, 1937.
Source: Westsearch Resources Company
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Corporation Grant Deed conveying Lot 32 subject to the
right of entry and way for the transmission and flow of
water and the right to enter and construct pumping plants
and the right of way for pipes as conveyed to the
Dominguez Water Company; also subject to the right of
way for Title Insurance and Trust Company to maintain
and repair pipes for conducting water for irrigation and
other uses from American Trading Company, Ltd. to
Lester G. Marcuse and Marguerite Effie MacDonald,
filed on July 8, 1940.

Source: Westsearch Resources Company

Grant Deed conveying Lot 32 from Lester G. Marcuse
and Marguerite Effie Marcuse to Francis Edmonds, filed
on April 7, 1941. ’

Source: Westsearch Resources Company

Grant Deed conveying Lot 32 from Francis Edmonds and

. Charlotte F. Edmonds to Defense Plant Corporation, filed

on February 19, 1943,
Source: Westsearch Resources Company

Quitclaim Deed quitclaiming Lot 32 from American
Trading Company, Ltd. to Defense Plant Corporation,
filed on February 19, 1943.

Source: Westsearch Resources Company

Quitclaim Deed quitclaiming Lot 32 from Samuel H.
Marcuse to Defense Plant Corporation, filed on
February 19, 1943.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 41 except the Southerly
155 feet thereof from Olive M. Bovee and Lee M. Bovee
to Defense Plant Corporation, filed on November 25,
1942,

Source: Westsearch Resources Company

Grant Deed conveying the Southerly 155 feet of Lot 41
subject to all conditions, easements, restrictions, and
rights of way of record from Samuel Fegen, Betty Fegen

Gardner and Solomon Fegen, as Trustees, under the terms -

and conditions of a Trust Agreement dated July 13, 1938,
recorded in Book 19514, Page 18 to Defense Plant
Corporation, filed on December 6, 1943.

Source: Westsearch Resources Company

Quitclaim Deed quitclaiming all Lot 42 from J. Bertisch
and Anna Bertisch to Max Rosenblatt and Mary
Rosenblatt, filed on May 5, 1943.

Source: Westsearch Resources Company



1_

‘B-74

B-75

B-76

B-77

B-78

B-79

B-80

B-81

Grant Deed conveying all of Lot 42 from Max Rosenblatt
and Mary Rosenblatt, husband and wife, and William P.
Redmond and Mamie Redmond to Defense Plant
Corporation, filed on May 5, 1943.

Source: Westsearch Resources Company

Grant Deed conveying Lot 42 from Jenny Epstein
Edelstein to Defense Plant Corporation, filed on May 5,
1943,

Source: Westsearch Resources Company

Grant Deed conveying Lot 42 from Abe Rosenfeld and
Helen Rosenfeld to Defense Plant Corporation filed on
May 5, 1943.

Source: Westsearch Resources Company

Corporation Grant Deed conveying Lot 42 from Title
Insurance and Trust Company to Abe Rosenfeld, Mrs. J.
Epstein, Max Rosenblet and W.P. Redmond filed on
May 5, 1943.

Source: Westsearch Resources Company

Grant Deed conveying an undivided one-third interest in a
portion of Lot 43 reserving easements for road purposes
and a right of way for public utilities from Beverly
Motter to The Gagnon Company, Inc., filed on  Februa
ry 8, 1944,

Source: Westsearch Resources Company

Quit Claim Deed quitclaiming an undivided one-third
interest in Lot 43 from Estelle Pearl to Beverly Mottor,
filed on February 8, 1944, -

Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation decreeing
just compensation to be paid to A.D. Gagnon for the
taking of the defendant's undivided one-third interest in
portions of Lot 43 on June 30, 1944 by the United States
of America from Certain Parcels of Land in the City and
County of Los Angeles, State of California filed on
June 12, 1945.

Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation decrees just
compensation to be paid to Minnie Marcus for the taking
of the defendant's undivided two-thirds interest in portions
of Lot 43 on June 30, 1944 by the United States of
America from Certain Parcels of Land in the City and
County of Los Angeles, State of California filed on

June 25, 1945.

Source: Westsearch Resources Company
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Final Judgment and Decree in Condemnation decreeing
just compensation to be paid to Lily Berveiler's for taking
of her one-half interest in portions of Lot 43 on July 30,
1944 by the United States of America from Certain
Parcels of Land in the City and County of Los Angeles,
State of California, filed on July 23, 1945.

Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation Decrees of
just compensation to be paid to Edith M. Berveiler's for
the taking of her undivided one-half interest in portions
of Lot 43 on June 30, 1944 by the United States of
America from Certain Parcels of Land in the City and
County of Los Angeles, State of California, filed on
June 25, 1946. '

Source: Westsearch Resources Company

Grant Deed conveying Lot 44 from Charles G. Dooros
and Jessie A. Dooros to Defense Plant Corporation, filed
on February 17, 1943.

Source: Westsearch Resources Company

Grant Deed conveying a portion of Lot 45 to Joseph A.
Diehl from Defense Plant Corporation, filed on
February 5, 1943,

Source: Westsearch Resources Company

Grant Deed conveying the East 395 feet of Lot 45
excluding the easternmost 15 feet from James R.
McKerlie and Ruth B. McKerlie to Defense Plant
Corporation, filed on December 7, 1942. '
Source: Westsearch Resources Company

Indenture quitclaiming that portion of Lot 45 described in
the Grant Deed dated October 15, 1942 from Joseph A.
Diehl to James R. McKerlie filed on December 7, 1942.
Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation decreesing
just compensation to be paid to persons, including Eli
Friedman for taking of portion of Lot 45 on June 30,
1944 by the United States of America from Certain
Parcels of Land in the City of Los Angeles, County of
Los Angeles, State of California, filed on February 15,
1945.

Grant Deed conveying to each an undivided one-sixth
interest in Section B of Lot 46 from C.C. Nichols to E.C.
Nichols, unmarried, and Mary Edith Nichols Negus, filed
on January 21, 1930.

Source: Westsearch Resources Company
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Grant Deed conveying an undivided one-half interest in
Section B of Lot 46 from Mary Edith Nichols Negus to
Frank Culver Nichols, filed on January 9, 1931.
Source: Westsearch Resources Company

Grant Deed conveying Section B of Lot 46 from Frank
Culver Nichols, also known as F. C. Nichols and Sallie
Stevens Nichols to Defense Plant Corporation, filed on

December 17, 1942,

Source: Westsearch Resources Company

Grant Deed conveying Section C of Tract 46 from Arthur
M. Schoenberg and Ruth M. Hallin to Defense Plant
Corporation filed on January 27, 1944,

Source: Westsearch Resources Company

Commissioner's Deed conveying a portion of Lot 46 from
G. Loshoncy, as Commissioner to Defense Plant
Corporation, filed on June 15, 1944, :

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 47 from George V.
Henkel, also known as G. V. Henkel, and Alvina Henkel,
to Norman N. Henkel, filed on March 27, 1934,

Source: Westsearch Resources Company

Grant Deed recorded to correct legal description in deed
dated March 27, 1934 recorded in Book 12643 page 28
affecting Lot 47 in conveyance from George V. Henkel,
also known as G.V. Henkel, and Alvina Henkel, to
Norman N. Henkel filed on December 1, 1964.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 47 from Norman N,
Henkel and Margaret J. Henkel to Defense Plant
Corporation filed on July 9, 1943,

Source: Westsearch Resources Company

Quitclaim Deed quitclaiming Section A of Lot 48 from
Louise S. Lens to C. R. Douglas, filed on December 10,
1943,

Source: Westsearch Resources Company

Grant Deed conveying Section C of Lot 48 and a right of
way for driveway purposes from Abruham Finkelstein and
Adel Finkelstein to Defense Plant Corporation, filed on
November 28, 1942,

Source: Westsearch Resources Company

Commissioner's Deed conveying Section A of Lot 48
from G.M. Carpenter, as Commissioner to Clinton R. .
Douglas filed on January 5, 1943, '

Source: Westsearch Resources Company
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Grant Deed conveying Section A of Lot 48 from Clinton
R. Douglas, also known as C.R. Douglas and XXX
Douglas, to Defense Plant Corporation, filed on

January 5, 1943. The wife's name is illegible on the
document reviewed.

Source: Westsearch Resources Company

Grant Deed conveying Section D of Lot 48 including a
right of way for driveway purposes from Louis Schwartz

- and Jeannette Schwartz to Defense Plant Corporation,

filed on February 19, 1943. ,
Source: Westsearch Resources Company

Grant Deed conveying Section E of Lot 48 with a right of
way for driveway purposes from Benjamin Kendal to
Defense Plant Corporation, filed on April 24, 1943.
Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation decreeing
just compensation to be paid to Soteras Construction
Company, Ltd. for the taking of portions of Lot 48 on
June 30, 1944 by the United States of America from
Certain Parcels of Land in the City of Los Angeles,
County of Los Angeles, State of California, filed on
October 25, 1944,

Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation decreeing
just compensation to be paid to parties including Ida Kroll
for the taking of portions of Lot 48 on June 30, 1944, by
the United States of America from Certain Parcels of
Land in the City of Los Angeles, County of Los Angeles,
State of California, filed on December 28, 1944.

Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation decreeing
just compensation to be paid to Albert E. Simon and Abe
Richman, Executors of the Estate of Anna Abrums for the
taking of a portion of Lot 48, including an easement for
driveway purposes on June 30, 1944, by the United States
of America, from Certain Parcels of Land in the City of
Los Angeles, County of Los Angeles, State of California,
filed on February 12, 1945. :
Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation decreeing
just compensation to be paid to Tillie Gold for portions of
Lot 48 vesting in Plaintiff on June 30, 1944, by the
United States of America, from Certain Parcels of Land in
the City of Los Angeles, County of Los Angeles, State of
California, filed on March 16, 1945.

Source: Westsearch Resources Company
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Final Judgment and Decree in Condemnation and
Judgment for Deficiency decreeing just compensation to
be paid to William Willner and Anna Willner for the
taking of defendants' undivided one-half interest in
portions of Lot 48 taken and vested in Plaintiff on

June 30, 1944 by the United States of America.from
Certain Parcels of Land in the City of Los Angeles,
County of Los Angeles, State of California filed on
March 16, 1945.

Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation and
Judgment for Deficiency Decrees of just compensation to
be paid to Rose Plotnik for the taking of the defendant's
undivided one-half interest in portions of Lot 48 on

June 30, 1944, by the United States of America from
Certain Parcels of Land in the City of Los Angeles,
County of Los Angeles, State of California, filed on
April 18,1945,

Source: Westsearch Resources Company

Amended Final Judgment and Decree in Condemnation
decreeing just compensation to be paid to William Willner
and Anna Willner for the taking of the defendants'
undivided one-half interest in portions of Lot 48 on

June 30, 1944, by the United States of America from
Certain Parcels of Land in the City and County of Los
Angeles, State of California, filed on July 6, 1945.
Source: Westsearch Resources Company -

Final Judgment and Decree in Condemnation decreeing
of just compensation to be paid to Dolores Buck, daughter
of Alex Gersztewt, deceased for the taking of portions of
Lot 48 on June 30, 1944 bu the United States of America
from Certain Parcels of Land in the City and County of
Los Angeles, State of California, filed on September 7,
1945,

Source: Westsearch Resources Company

Findings of Fact, Conclusions of Law, Final Judgment
and Decree in Condemnation decreeing just compensation
to be paid to Nat Kahn for the taking of portions of

Lot 48 on June 24, 1944 from the United States of
America from Certain Parcels of Land in the County of
Los Angeles, State of California; City of Los Angeles, a
Municipal Corporation, filed on February 24, 1949,
Source: Westsearch Resources Company
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Findings of Fact, Conclusions of Law, Final Judgment
and Decree in Condemnation decreeing just compensation
to be paid to Ida Heyman for the taking of portions of
Lot 48 on June 30, 1944 by the United States of America
from Certain Parcels of land in the County of Los
Angeles, State of California; City of Los Angeles, a
Municipal Corporation, filed on February 24, 1949,
Source: Westsearch Resources Company

Findings of Fact, Conclusions of Law, Final Judgment
and Decree in Condemnation decreeing just compensation
to be paid to Dave Jeffee for the taking of portions of

Lot 48 on June 30, 1944, by the United States of America
from Certain Parcels of Land in the County of Los
Angeles, State of California; City of Los Angeles, a
Municipal Corporation, filed on March 22, 1949,

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 54 from Harry L.
Gilbert and Rachel Gilbert to John K. Hill and Teresa Hill
filed on July 20, 1939.

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 54 from John H. Hill

- and Teresa Hill to Defense Plant Corporation, filed on

December 17, 1942,
Source: Westsearch Resources Company

Corporation Grant Deed conveying all of Lot 55 from
Union-That-Nothing-Be-Lost, Inc. to Defense Plant
Corporation December 22, 1942. '
Source: Westsearch Resources Company

Grant Deed conveying Section B of Lot 56 from The First
National Bank of Vista to Arthur Schleicher and Evlyn I.
Schleicher, filed on March 20, 1939.

The date filed was illegible on this document. The
documents on either side of it were filed in 1939 on
March 20 and March 21. It appeared the date the
document filed was March 20 rather than March 21.
Source: Westsearch Resources Company

Grant Deed conveying Section C of Lot 56 from The First
National Bank of Vista to Arthur Schleicher and Evlyn I.
Schleicher, filed on March 20, 1939.

Source: Westsearch Resources Company

Grant Deed conveying Section B of Lot 56 from Arthur
Schleicher and Evlyn I. Schleicher to Defense Plant
Corporation, filed on November 19, 1942.

Source: Westsearch Resources Company
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Quitclaim Deed quitclaiming all of Lot 56 excepting and
reserving rights of way and easements for existing water
lines and the right to maintain and repair them from
Dominguez Water Corporation to Defense Plant
Corporation, filed on November 19, 1942 (42 is
illegible). -

Source: Westsearch Resources Company

Grant Deed conveying Section C of Lot 56 from Fred F.
Langer and C. Claire Langer to Defense Plant
Corporation, filed on November 27, 1942.

Source: Westsearch Resources Company

Grant Deed conveying the North one-half of Lot 56
(Section A) from Alexander Hamilton and Lenora
Hamilton to Defense Plant Corporation, filed on
November 28, 1942.

Source: Westsearch Resources Company

Trustee's Deed Upon Sale conveying all of Lot 57 from
Title Insurance and Trust Company to Jessie Carter
White, filed on March 5, 1937

Source: Westsearch Resources Company

Grant Deed conveying all of Lot 57 from Jessie Carter
White to Defense Plant Corporation, filed on
November 30, 1942,

Source: Westsearch Resources Company

Grant Deed Conveys Lot 66 from P.E. Nelson to Defense
Plant Corporation, filed on December 16, 1942.
Source: Westsearch Resources Company

Grant Deed conveying Lot 67 subject to 4 lien from Three
Brothers Service, Ltd., a corporation, H.O'Grodnick, a
single man, Daniel Rubenstein and Sadie Rubenstein, his
wife, and David Rubenstein and Dena Rubenstein, to
Defense Plant Corporation, filed on December 3, 1942,
Source: Westsearch Resources Company

Grant Deed conveying a portion of Lot 68 from Harry B.
Green and Elizabeth P. Green to Defense Plant
Corporation, filed on December 1, 1942,

Source: Westsearch Resources Company

Grant Deed conveying Lot 69 from Ethel
May Bechenhauer to Defense Plant Corporation, filed on
May 12, 1943,

Source: Westsearch Resources Company
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Order for Immediate Possession Under the Second War
Powers Act of 1942 orderingand adjudging that the United
States of America is vested with the right to immediate
and exclusive possession of Lots 13 through 48 inclusive
and Lots 54 through 69 inclusive subject an interest by the
City of Los Angeles and including portions of adjacent
streets, filed as 2794-PH Civil in the District Court of the
United States in and for the Southern District of
California Central Division, on March 8, 1943.

Source: Westsearch Resources Company

Affidavit of Paul M. Lee in Support of Order for
Immediate Possession acknowledging that since the
Government took possession of property on August 12,
1942, certain parties have received settlements and
payment, for No. 2794-PH filed in Civil in the District
Court of the United States in and for the Southern District
of California Central Division on March 8, 1943.

-Source: Westsearch Resources Company

Lis Pendens noticing the filing of Complaint in
Condemnation for certain the property subject to
easements for road purposes, easements to the
Metropolitan Water District and subject to an interest
acquired by the City of Los Angeles recorded in Book
19438, Page 384 for the United States of America versus
Certain Parcels of Land in the County of Los Angeles,
State of California filed on March 25, 1943.

Source: Westsearch Resources Company

Quitclaim Deed quitclaimsing Lots 12 to 48 inclusive and
Lots 54 to 69 inclusive from Dominguez Water
Corporation to Defense Plant Corporation, filed on
October 4, 1943, v :

Source: Westsearch Resources Company

Corporation Quitclaim Deed quitclaiming Lots 12 to 48
inclusive and Lots 54 to 69 inclusive from Title Insurance
and Trust Company to Defense Plant Corporation, filed
on October 4, 194%.

Source: Westsearch Resources Company

Notice of Completion of Manufacturing Plant by
Goodyear Synthetic Rubber Corporation effecting Lots 19
through 30 and 43 through 48 given by Defense Plant
Corporation, filed on September 21, 1944, .

Source: Westsearch Resources Company
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B-136

B-137

B-138

Declaration of Taking takes easements vested in the
Metropolitan Water District of Southern California
excepting and reserving to the same a water transportation
permanent easement and right-of-way in Lots 62, 63, 64,
65, 66 67, 68 and 69 by the United States of America
from Certain Interests in and to Certain Land in the
County of Los Angeles, State of California; Metropolitan
Water District of Southern California, a municipal
corporation; et al. filed as No. 4453-Y in the District
Court of the United States in and for the Southern District
of California Central Division, on May 14, 1945,

Source: Westsearch Resources Company

Decree on Declaration of Taking adjudging and decreeing
immediate and exclusive possession of certain easements
vested in the Metropolitan Water District of Southern
California in portions of Lots 62, 63, 64, 65, 66, 67, 68
and 69 excepting the rights of the City of Los Angeles to
Northerly 100 feet excepting and reserving to the
Metropolitan Water District a water transportation
permanent easement and right-of-way in Lots 62, 63, 64,
65, 66 67, 68 and 69 by the United States of America
from Certain Interests in and to Certain Land in the
County of Los Angeles, State of California; Metropolitan
Water District of Southern California, a municipal
corporation, filed on May 21, 1945.

Source: Westsearch Resources Company

Amended Declaration of Taking amending the Declaration
of Taking dated May 2, 1945 including amendments to
the easements which were taken and those with excepted
interest to the Metropolitan Water District in Lots 62, 63,
64, 65, 66, 67, 68 and 69 by the United States of
America from Certain Interests in and to-Certain Land in
the County of Los Angeles, State of California; et al.,
filed as No. 4453-Y Civil in the District Court of the
United States in and for the Southern District of
California Central Division, on January 31, 1947.
Source: Westsearch Resources Company

Final Judgment and Decree in Condemnation and
Judgment for Deficiency decreeing just compensation for
the taking of a right-of-way and removal of a six-inch
gasoline pipeline owned by General Petroleum
Corporation in Lots 17, 32, 41, 57 and 66 by United
States of America against Certain Parcels of Land in the
County of Los Angeles, State of California, et al., filed
on September 23, 1947.

Source: Westsearch Resources Company
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B-140

B-141

B-142

B-143

B-144

B-145

Final Judgment and Decree in Condemnation decreeing
just compensation to be paid to the City of Los Angeles
for the taking of portions of Rosemead, Knox and
Francisco Streets by the United States of America, filed
on November 21, 1947,

Source: Westsearch Resources Company

Quitclaim Deed conveying property depicted in Figure 9
portions of Lots 24, 35, 48 and a portion of Rosemead
Ave. from Reconstruction Finance Corporation to
Columbia Steel Company, filed on December 22, 1948.
Source: Westsearch Resources Company

Corporation Quitclaim Deed quitclaiming all interest in
Tract 4671 from Title Insurance and Trust Company to
Dominguez Estate Company, fileld on February 28, 1952.
Source: Westsearch Resources Company

Quitclaim Deed quitclaiming rights of way and easements
for the purpose of laying, installing, repairing, replacing
and maintaining water pipes and mains and other
necessary water service equipment and material from
Dominguez Estate Company to Dominguez Water
Corporation, filed on February 28, 1952.

Source: Westsearch Resources Company

Complaint in Condemnation demanding judgment that
portions of Lots 24, 25, and 48 including portions of
Rosemead Avenue condemned, filed by the United States
of America against 214 Acres of Land, More or Less, in
the County of Los Angeles, State of California; County of
Los Angeles, a body politic and corporate; State of
California, a corporation sovereign; Columbia-Geneva
Steel Division, U.S. Steel Company, a corporation, and
unknown owners, on March 31, 1952. )

Source: Westsearch Resources Company

Deed granting portions of Lots 24, 25 and 48 as well as
property outside the site boundary subject to easements
vested in the instrument for water distribution systems
public street purposes, public road and highway purposes
from United States Steel Company (Columbia-Geneva
Steel Division) to the United States of America, filed on
December 10, 1952. :

Source: Westsearch Resources Company

Deed quitclaiming all right, title and interest in the
properties known as Plancors 963, 929 and 611,
excluding portions deeded to the Department of Water and
Power of the City of Los Angeles including portions of
streets and subject to pipeline easements from Rubber
Producing Facilities Disposal to Shell Chemical
Corporation, filed on April 25, 1955.

Source: Westsearch Resources Company



‘B-146

B-147

B-148

B-149

B-150

B-151

Deed quitclaiming all right, title and interest in a pipeline
easement from Rubber Producing Facilities Disposal
Commission to Standard Oil Company of California, filed
on April 25, 1955.

Source: Westsearch Resources Company

Judgment Correcting Errors in the Records and Revesting
Certain Land, and Stipulation Therefor correcting the
June 30, 1944 Declaration of Taking (B-94B) to reflect
the taking subject to existing easements for public roads
and highways, for public utilities, for railroads, and for
pipe lines of record and rights of way and easements
vested in Dominguez Water Corporation, in United States
of America vs. Certain Parcels of Land in the County of
Los Angeles, State of California, etc., et al. filed as No.
2794-PH Civil in the United States District Court
Southern District of California Central Division, on

July 20, 1956.

Source: Westsearch Resources Company

Assignment and Transfer of Sanitary Sewer Line
quitclaiming interest in sanitary sewer lines located in
Lots 37-47, from Shell Chemical Corporation to County
Sanitation District No. 8 of Los Angeles County, filed on
February 27, 1958.

Source: Westsearch Resources Company

License Agreement granting license and privilege to lay,
construct, maintain, operate and repair pipe lines in
portions of Lots 19, 20, 30 and 43 by Shell Chemical
Corporation to Standard Oil Company of California, filed
on January 7, 1959. _

Source: Westsearch Resources Company

Quitclaim Deed quitclaiming interest in portions of

Lots 24, 25 and 48 reserving a perpetual right to
discharge storm and surface drainage water into drainage
facilities from The United States of America to the City
of Los Angeles filed on August 14, 1959.

Source: Westsearch Resources Company

Motion for Order of Dismissal and Order Thereon

dismissing the condemnation proceeding dated March 31, ‘

1952 with regard to portions of Lots 24, 25 and 48 in
United States of America vs.214 Acres of Land, more or
less, in Los Angeles County, State of California,
Columbia-Geneva Steel Division, United States Steel
Company, a corporation, et al. filed as No. 13971-WB in
the United States District Court Southern District of
California Central Division, on August 3, 1959.

Source: Westsearch Resources Company
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B-153

B-154

B-155

B-156

B-157

B-158

B-159

Mechanic's Lien claiming a lien on portions of

Lots 54-59, commonly described as 19821 Hamilton
Street filed by Sully-Miller Contracting Company against
Shell Chemical Co., on May 7, 1970.

Source: Westsearch Resources Company

Mechanic's Lien claiming a lien on 19821 S. Hamilton
Street filed by M.O. Dion & Sons, Inc. against Shell
Chemical Co., on May 20, 1970.

Source: Westsearch Resources Company

Mechanic's Lien claiming a lien on 19821 So. Hamilton
Street filed by DeCristo Concrete Accessory Co., Inc.
against Shell Chemical Company, on June 1, 1970
Source: Westsearch Resources Company

Mechanic's Lien claiming a lien on 19821 South Hamilton
Street for Effluent Project: #131-4-LAX filed by Koch
Steel Company against Shell Chemical Company on

June 8, 1970.

Source: Westsearch Resources Company

Mechanic's Lien claiming a lien on 19821 S. Hamilton,
Lot 69 for construction of a 1,500,000 gallon storage tank
filed by Maas & Feduska, Inc. dba Horn & Barker against
Shell Oil Co., dba Shell Chemical Co. on June 15, 1970.
Source: Westsearch Resources Company

Mechanic's Lien claiming a lien on 19821 So. Hamilton
St. for performing work a on waste water treatment plant
filed by Instrument Systems Company against Shell
Chemical Corporation, on July 10, 1970.

Source: Westsearch Resources Company

Mechanic's Lien claiming a lien on 19821 South
Hamilton, Lot 54 thru Lot 69, filed by San Pedro Rentals
Inc. against Shell Oil Company; Shell Chemical Division,
on August 4, 1970.

Source: Westsearch Resources Company

Mechanic's Lien claiming a lien on Shell Chemical
Company Torrance Plant Lots 54-59, filed by G.W. Van
Fossan, Inc. against Shell Chemical Company, on :
September 10, 1970.

Source: Westsearch Resources Company
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B-161

B-162

B-163

B-164

‘B-165

Waiver of Damages, Indemnification Agreement and
Right of Ingress and Egress-Covenant to Run with the
Land granting the City the right of ingress and egress and
easement of right of way In consideration of the City of
Los Angeles granting permission to Shell Chemical
Company to install, construct and maintain a pipeline
across Vermont Avenue south of Knox Avenue from Shell
Chemical Company, a division of Shell Oil Company to
City of Los Angeles-Department of Public Works, filed
on October 6, 1970.

Source: Westsearch Resources Company

Notice of Lis Pendens Notice title to 54-69, also known as
19821 South Hamilton Street is in question, filed by
Instrument Systems Company against Houben Industries,
Inc. a corporation Shell Oil Company, a corporation, and
Shell Chemical Company, a corporation, and Does I
through L., on October 1, 1970.

Source: Westsearch Resources Company

Irrevocable Offer to Dedicate an easement for public
street purposes in portions of Lots 12, 13, 36, and 37, 54
and 57 inclusive, 41-48 inclusive, 37-40 inclusive, and
58-61 inclusive from Shell Chemical Company, a
Division of Shell Oil Company, to The City of Los
Angeles, filed on October 1, 1971.

Source: Westsearch Resources Company

Grant of Right of Way conveying right of way and
casement to lay and install one or more underground
pipelines for the purpose of transporting oil, petroleum or
any of its products, gas, water and other substances from
Shell Oil Company to Four Corners Pipeline Company,
filed on December 12, 1972,

Source: Westsearch Resources Company

Grant of Right of Way conveying right of way and
easement to lay and install one or more underground
pipelines for the purpose of transporting oil, petroleum or
any of its products, gas, water and any other substances
from Shell Oil Company to Mobil Oil Corporation, filed
on December 12, 1972. \
Source: Westsearch Resources Company

Corporation Grant Deed conveying Lots 14 through 35,
36 through 48, 54 through 60 and 63 through 69 from
Shell Oil Company to CC & F Western Development
Co., Inc. December 15, 1972.

Source: Westsearch Resources Company
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B-167

B-168

B-169

B-170

B-171

B-172

B-173

B-174

Corporation Grant Deed Conveys portions of Lots 13, 36,
37, 61 and 62 from Shell Oil Company to International
Property Development Co., filed on December 15, 1972.
Source: Westsearch Resources Company

Short Form of Lease Lease affecting portions of Lots 59,
60 and 63-67 between CC & F Western development Co.,
Inc. and Shell Oil Company, filed on December 15, 1972.
Source: Westsearch Resources Company

Short Form of Lease affecting portions of Lots 61 and 62
between International Property Development Co., and
Shell Oil Company, filed on December 15, 1972.
Source: Westsearch Resources Company

Assignment of Lessor's Interest in Lease with Shell Qil
Company affecting Lots 59 and 60, and Lots 63 through
67 inclusive from CC & F Western Development Co.,
Inc., and Wells Fargo Bank, National Association, filed
on December 15, 1972.

Source: Westsearch Resources Company

Assignment of Lessor's Interest in Lease with Shell Oil
Company affecting Lots 61 and 62 from International
Property Development Co. to Wells Fargo Bank, National
Association, filed on December 15, 1972.

Source: Westsearch Resources Company

Assignment of Lease for Security assigning lease with
Shell Oil Company affecting Lots 59 and 60, and Lots 63
through 67 inclusive from CC & F Western Development
Co., Inc. to Wells Fargo Mortgage Investors, filed on
December 15, 1972, ‘

Source: Westsearch Resources Company

Assignment of Lease for Security assigning lease with
Shell Oil Company dated December 15, 1972 affecting
Lots 61 and 62 from International Property Development
Co. to Wells Fargo Mortgage Investors, filed on
December 15, 1972,

Source: Westsearch Resources Company

Quitclaim quitclaiming License Agreement dated
September 3, 1958 from Standard Oil Company of
California to Owners of Record, filed on February 1,
1973.

Source: Westsearch Resources Company

Mechanic's Lien claiming lien on 19821 S. Hamilton
Avenue, filed by Signal Hill Electric, Inc. against Shell
Chemical Company, on April 20, 1973.

Source: Westsearch Resources Company
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B-175

B-176

B-177

B-178

B-179

B-180

B-181

Corporation Quitclaim Deed quitclaiming interest in the
northern portion of Lot 13 from International Property
Development Co. to CC & F Western Development Co.,
Inc., filed on August 23, 1974,

Source: Westsearch Resources Company

Assignment of Pipeline Rights conveying rights for the
construction, operation, maintenance or removal of one
pipeline for the transportation of liquids or gases or
mixtures within the right of way granted to Four Corners
by Shell Oil Company on December 11, 1972 from Four
Corners Pipe Line Company to Standard Gas Company,
filed on September 18, 1974,

Source: Westsearch Resources Company

Grant of Rights conveying public street and highway
rights in portions of Lots 37 and 61 from The City of Los
Angeles, a municipal corporation and the Department of
Water and Power of the City of Los Angeles to the Board
of Public Works of the City of Los Angeles, filed on
December 13, 1974. '

Source: Westsearch Resources Company

Declaration of Covenants and Restrictions States intention
to develop property as an industrial center and lists
restrictions for use of the property, located in or contained
in or regarding Tracts 32036 and 20967, filed by CC&F
Western Development Co., Inc. on March 28, 1975.
Source: Westsearch Resources Company

Corporation Grant Deed conveying Lot 6 of Tract 32036
reserving easements for railroad drill track and storm
drainage from CC&F Western Development Co., Inc. to
Associated Steel Industries, Inc., filed on-March 31,
1975.

Source: Westsearch Resources Company

Corporation Grant Deed granting Parcel A of Parcel Map
L.A. No. 3041 along with a non-exclusive underground
utility easement in portions of Tract No. 32036 from
CC&F Western Development Co., Inc. to Amoco
Chemicals Corporation, filed on September 12, 1975.
Source: Westsearch Resources Company

Grant of Easement conveying an easement for repair and
maintenance of fire protection pump stations and attendant
pipe systems on a portion of Lots 54 and 55 of Tract 4671
from CC&F Western Development Co., Inc. to Golden
Eagle Refining Company, Inc., filed on September 26,
1975.

Source: Westsearch Resources Company
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B-184

B-185

B-186

B-187

B-188

B-189

Amendment to Declaration of Covenants and Restrictions
includings modifications of the "Restricted Area" as
described in the Declaration of Covenants and Restrictions
dated March 28, 1974 filed by CC&F Western
Development Co., Inc. on September 26, 1975.

Source: Westsearch Resources Company

Corporation Grant Deed conveying Lots 56-60 and 63-69
of Tract 4671 excepting the property included in the
December 15, 1972 lease with Shell Oil Company from
CC&F Western Development Co., Inc.to Golden Eagle
Refining Company, Inc., filed on September 26, 1975.
Source: Westsearch Resources Company

Assignment of Lease assigning the December 15, 1972
lease with Shell Oil Company from CC&F Western
Development Co., Inc. to Golden Eagle Refining
Company, Inc., filed on September 26, 1975.

Source: Westsearch Resources Company

Corporation Grant Deed conveying Parcel B of Parcel
Map Los Angeles No. 3037 excepting a railroad drill
track easement from CC&F Western Development Co.,
Inc. to Pierre Naamo, filed on October 3, 1975.
Source: Westsearch Resources Company

Grant of Easement granting an easement for railroad,
transportation and communication purposes over portions
of Lots 12 and 13 of Tract 4671 from International
Property Development Co. to Southern Pacific
Transportation Company, filed on March 2, 1976.
Source: Westsearch Resources Company

Grant of Easement granting an easement for railroad,
transportation and communication purposes over portions
of Lot 1, Tract 32036 from CC&F Western Development
Co., Inc. to Southern Pacific Transportation Company,
filed on March 2, 1976.

Source: Westsearch Resources Company

Assignment of Easement assigning easement for railroad,
transportation and communication purposes, previously
reserved in the corporation Grant Deed dated March 28,
1975 (B-196) in Lot 6 of Tract 32036 from CC&F
Western Development Co., Inc. to Southern Pacific
Transportation Company, filed on March 2, 1976.
Source: Westsearch Resources Company

Corporation Grant Deed conveying Parcel A of Parcel
Map L.A. No. 3109 from CC&F Western Development
Co., Inc. to Hoya Lens of America, Inc., fileld on
November 18, 1975.

Source: Westsearch Resources Company
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B-190

B-191

B-192

~ B-193

B-194

B-195

B-196

Corporation Grant Deed conveying Parcel A of Parcel
Map LA No. 3036 from CC&F Western Development
Co., Inc. to State of Kuwait, filed on April 1, 1976.
Source: Westsearch Resources Company

A Deed of Trust between Associated Steel Industries, Inc.
and Continental Auxiliary Company with Bank of
America National Trust and Savings Association as
beneficiary, using using Lot 6 of Tract No. 32036 as
security for payment of a promissory note, filed on

April 6, 1976.

Source: Westsearch Resources Company

Memorandum of Lease Lease affecting Parcel B of Parcel
Map Los Angeles No. 3037 between Pierre Naamo and
Jean Pierre Products, Inc:, filed on February 10, 1975.
Source: Westsearch Resources Company

Corporation Quitclaim Deed quitclaiming property in the
lease affecting Lots 61 and 62 of Tract No. 4671 dated
March 15, 1972 reserving pipeline easement from Shell
Oil Company to International Property Development Co.,
filed on March 11, 1976.

Source: Westsearch Resources Company

Corporation Quitclaim Deed quitclaiming property subject
to lease in Lots 59, 60, 63 through 67 inclusive of Tract
No. 4671 dated March 15, 1972 from Shell Oil Company
to Golden Eagle Refining Company, Inc., filed on

March 13, 1976.

Source: Westsearch Resources Company

Corporation Grant Deed conveying interest in Lots 21-28,
45-48, 54, 55, 13, 36, 37, 61 and 62 of Tract 4671 and
Parcels B and C of L.A. No. 3041, Parcels B, C, and D
of L.A. No. 3036, Parcel C of L.A. No. 3037, Parcel B.
of L.A. No. 3109, and Parcels 2, 3 and 5 of Tract No.
32036 from CC&F Western Development Co., Inc., a
California corporation and International Property
Development Co., a corporation to CC&F Western
Properties, Inc., filed on March 17, 1976.

Source: Westsearch Resources Company

Corporation Grant Deed conveys an undivided one-half
interest in the property described in B-195 from
Willowdale Investments, Inc. to CC&F-Willowdale
Western Properties, filed on March 17, 1976.

Source: Westsearch Resources Company
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B-198

B-199

B-200

B-201

B-202

B-203

Corporation Grant Deed conveying an undivided one-half
interest in the property described in B-195 from CC&F
Western Properties, Inc. to Willowdale Investments, Inc.,
filed on March 17, 1976.

Source: Westsearch Resources Company

Corporation Grant Deed conveying an undivided one-half
interest in the property described in B-195 from CC&F
Western Properties, Inc. to CC&F-Willowdale Western
Properties, filed on March 17, 1976.

Source: Westsearch Resources Company

Assignment of the Lessor's Interest in Leases to CC&F
Western Properties, Inc. assigning interest in unrecorded
leases affecting the property described in B-195 from
CC&F Western Development.Co., Inc. to CC&F Western
Properties, Inc., filed on March 17, 1976.

Source: Westsearch Resources Company

Assignment of One-Half of the Lessor-s Interest in Leases
to Willowdale Investments, Inc. assigning an undivided
one-half interest in unrecorded leases affecting the
property described in B-195 from CC&F Western
Properties, Inc. to Willowdale Investments, Inc., filed on
March 17, 1976.

Source: Westsearch Resources Company

Assignment of One-Half of the Lessor-s Interest in Leases
to CC&F Willowdale Western Property assigning an
undivided one-half interest in unrecorded leases affecting
the property described in B-195 from CC&F Western
Properties, Inc. to CC & F-Willowdale Western
Properties, filed on March 17, 1976. '

Source: Westsearch Resources Company  °

Assignment of One-Half of the Lessor's Interest in Leases
to CC&F-Willowdale Western Properties assigning an
undivided one-half interest in unrecorded leases affecting
the property described in B-195 from Willowdale
Investments, Inc. to CC&F-Willowdale Western
Properties filed on March 17, 1976.

Source: Westsearch Resources Company

Grant Deed conveying a portion of Parcel B of Parcel
Map L.A. No. 3109 or Parcel B of 3208 excepting an
easement for railroad transportation, communication,
utility, storm drainage and related purposes, from CC&F-
Willowdale Western Properties to Kosuga Furniture, Inc.,
filed on June 30, 1976.

Source: Westsearch Resources Company

B-27




]

B-204

B-205

B-206

B-207

B-208

B-209
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Short Form Deed of Trust and Assignment of Rents
between Associated Steel Industries, Inc. and Title
Insurance and Trust Company with Ferro Union
Corporation, as the beneficiary. The Deed uses Lot 6
Tract No. 32036 as security for payment of a promissory
note, filed on August 30, 1976. _

Source: Westsearch Resources Company

Grant Deed conveying Parcel A of Parcel Map L.A. No.
3208 reserving an easement for railroad transportation,
communication, utility, storm drainage and related
purposes from CC&F - Willowdale Western Properties, a
partnership to California Toyoshima Co., Inc., filed on
September 17, 1976.

Source: Westsearch Resources Company

Individual Grant Deed Conveys Parcel B of Parcel map
LA No. 3209 reserving an easement for railroad
transportation, communication, utility, storm drainage and
related purposes from CC&F - Willowdale Western
Properties to Edelbrock Corp., filed on August 4, 1976.
Source: Westsearch Resources Company

Grant Deed conveying Parcel C of Parcel Map LA No.
3041 reserving an easement for railroad spur track
purposes, railroad transportation, communication, storm
drainage and related purposes from CC&F - Willowdale
Western Properties to Intset Investment Group, filed on
August 17, 1976.

Source: Westsearch Resources Company

Partnership Grant Deed conveying Lots 21-28, 45-48, 54
55, 13, 36, 37, 61 and 62 of Tract 4671, Parcels B, C, D
of L.A. No. 3036, Parcel C. of L.A. No. 3037, Parcel C.
of L.A. No. 3208, Parcels A, C, and D of 3209, Parcel B
of L.A. No. 3041 and Parcels A-N of L.A. No. 3138
from CC&F Willowdale Western Properties to Cadillac
Fairview/California, Inc., filed on October 29, 1976.
Source: Westsearch Resources Company

Assignment of the Lessor's Interest in Leases to Cadillac
Fairview/California, Inc. assigning interest in unrecorded
leases affecting the property described in B-208 from
CC&F - Willowdale Western Properties to Cadillac
Fairview/California, Inc., a California corporation
(formerly known as Willowdale Investments, Inc.), filed
on October 29, 1976.

Source: Westsearch Resources Company
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Other deeds to Cadillac Fairview after October 28, 1976 conveyance

B-210 Grant of Easement grantings easement and right of way
for underground natural gas, water, electrical and sewer
systems and telephone, telegraph and communication
systems in the southerly 17 feet of Lot 45 excepting the
Southerly 7 feet from Golden Star Associates Ltd. to
Cadillac Fairview/California Inc., filed on May 19, 1977.
Source: Westsearch Resources Company

B-211 Corporation Grant Deed conveying Parcel A of LA No.
3041 and non-exclusive underground utility easement
from Amoco Chemical Corporation, to Cadillac
Fairview/California, Inc., filed on August 30, 1979.
Source: Westsearch Resources Company

B-212 Grant Deed granting portions of Lots 24, 25 and 48 of

Tract 4671 reserving easement for public street purposes
and reserving oil, gas and mineral rights from The City of
Los Angeles to Cadillac Fairview/California, Inc., filed
on April 8, 1980.

Source: Westsearch Resources Company

B-213 Corporation Grant Deed conveying a portion of Lot 13 of
Tract No. 4671 including the portion of Rosemead Street
adjacent to the Lot excepting the northerly 100 feet from
Western Waste Industries, formerly known as WRH
Industries to Cadillac Fairview/California Inc., filed on
May 9, 1983. '

B-214 - Los Angeles County Tax Assessor printout providing a list
of the current owners of the Site property.

t
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AGREEMENT OF SETTLEMENT

AND SPECIFIC RELEASES

1. PARTIES: The parties to this Agreement of Settlement
and Specific Releases ("Agreement") are Plaintiffs Amcena
Properties, Inc. ("Amcena"), and BCI Coca-Cola Bottling Company
of Los Angeles ("CCLA"), successor by merger to Coca-Cola
Bottling Company of Los Angeles, and Defendants Shell 0il
Company ("Shell"), The Dow Chemical Company ("Dow") and the
United States of America ("United States"). Héreinafter,
Shell, Dow and the United States are sometimes referred to
collectively as the "Settling Defendants." Plaintiffs and the
Settling Defendants are referred to in this Agreement

collectively as the "Settling Parties."
DEFINITIONS

The following definitions shall apply in the

construction of this Agreement.

A. "Contamination" means all foreign
substances, including but not limited to trash, dgbris,
waste, chgmicals, liquids, oil, gasoline, waste oil,
hazardous substances (as defined in the Comprehensive
Environmental Response, Compensation and Liability Act of
1980 ("CERCLA"), 42 U.S.C. § 9601(14) and implementing

regulations), hazardous materials as defined in § 25501 (k)

ANADO4911Q.LZS;SMK 50049.09
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of the California Health & Safety Code, and petroleum or

any fraction thereof as used in CERCLA § 9601(14).

B. "Property" means the Property located at
what is commonly known as 19875 Pacific Gateway Drive in

Torrance, California and more particularly described as:

"Parcel C, as shown on ’Parcel Map - LA

No. 3041,’ in the County of Los Angeles,

State of California as filed in Book 61, at
Pages 81 and 82 of Parcel Maps, in the

Office of the County Recorder of said -

County."

c. "Surface Zone" means the first twelve (12)
feet of soil (including air spaces and soil pore water)
measured from the surface as of December 20, 1992,
irrespective of the source. "Surface Zone Contamination"
means Contamination found within the Surface Zone, and
"Surface Zone Contamination Claims" means any claim of any
kind arising out of Contamination of the Surface Zone.
"Deep Zone Contamination" means Contamination within the
soil (including air spaces and soil pore water) and

_groundwater at all levels beneath the Surface Zone.

A\A0O4911Q.LZS:SMK 50049.09
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RECITALS

1. Plaintiffs have filed claims now pending in case
No. CV-91-5436 WMB-(JRx) in the United States District Court
for the Central District of California ("Court") entitled
Amcena Propert:j.esl Inc. et al. v. Shell Oil Company, et al.
(the "Action”). The Action has been limited to soil
contamination claims in accordance with Case Management Order
No. 2, a copy of which is attached hereto. The Action was
filed by Amcena and CCLA on October 7, 1991 to recover the
expenses they had incurred in investigating and remediating
soil contamination found at the Property. CCLA currently owns-
the Property and Amcena is the prior owner who sold the
Property to CCLA. The remedial work previously done on the

Property was done at the expense of both plaintiffs.

2. Plaintiffs filed claims in Case No. BC039196 in
the Superior Court of the State of California for the Coﬁnty of
Los Angeles entitled Amcena Properties, Inc. et al. v. Shell
0il Company, et al. (the "State Couft Action") relating to,
among othef things, Contamination on the Property, which claims
have been dismissed without prejudice subject to a tolling
agreement entered into between the named parties in the State

Court Action ("Tolling Agreement"); and

3. The Settling Parties have agreed to settle all

disputes between them that are presently asserted in the Action
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on the terms and conditions set forth below. This Settlement
Agreement is intended to be binding upon each of the Settling
Parties, their successors and assignees. The right, duties and
obligations of each of the Settling Parties are expressly

contingent on the execution of this Agreement by each of them.

4. The Settling Parties acknowledge that the
characterization of the conditions on the site and development
of the history of the site and neighboring properties may be
incomplete. The Settling Parties have agreed to proceed with
settlement and assume certain risks concerning discovered and
undiscovered Surface Zone Contamination in Surface Zone soils -
on the Property which is the subject of this settlement. From
Plaintiffs’ perspective,'those risks include but are not
limited to the possibility that they are waiving for all times
claims with respect to Contamination that they may not yet have
discovered. As for Settling Defendants, those risks include
but are not limited to the possibility that alternative sources
of Surfacé Zone contamination may be discovered or that other
defenses will become apparent with further investigation.
Nevertheless, the Settling Parties intend by this Agreement to
fully, finally and forever settie and release claims according
to the terms of this Agreement, whether these claims now exist,
may now exist, or may appear upon the discovery of additional

facts.
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Claims Reserved

5. Certain claims, disputes and controversies
between the Settling Parties will not be settled by this
Agreement and are expressly reserved for resolution in later
and separate proceedings, if necessary. The Settling Parties
now agree for the purposes of this Settlement that the Action
and its resolution will encompass only Plaintiffs’ claims for
Surface Zone Contamination, and that claims for Deep Zone
Contamination will be excluded and preserved for later
resolution. Claims and rights pertaining only to Deep Zone
Contamination will be reserved pending completion of the o
Remedial Investigation/Feasibility Study ("RI/FS") presently
being conducted under anrAdministrative Order on Consent
between the United States Environmental Protection Agency, Dow,
Shell and the State of California. Surface Zone Contamination
Claims will be dismissed with prejudice by Plaintiffs in
exchange for payment of the settlement amount. Plaintiffs will

execute releases in connection with the dismissed claims.

6. Dow and the United States have agreed to a
dismissal of Dow’s cross-claim against the United States
without prejudice. They have agreed to enter into a mutual
tolling arrangement with respect to any claims Dow may have
against the United States or the United States may have against
Dow with respect to sums paid pursuant to this Agreement of

Settlement so that any such claims may be adjusted judicially_
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at a later date if they are unable after good faith efforts to

resolve their dispute by settlement.

7. Since this settlement does not involve all
parties to the Action, obtaining contribution and indemnity
protection through judicial approval of this settlement is a
condition of the Agreement. The Settling Parties have entered
into this settlement in good faith after lengthy court-
supervised negotiations. The Settling Parties believe the
settlement amount is fair, reasonable and is consistent with
the purposes of CERCLA, considering the costs and risks of
litigation, and the relative merits and potential value of the-

claims.

NOW, THEREFORE, in consideration of the covenants,
conditions, agreements, and releases contained herein, the

Settling Parties agree as follows:

1. Settlement Amount. The Settlement Amount for
the Surface Zone Contamination Claims will be $425,000. The
obligation to pay the Settlement Amount will be joint and
several among the Settling Defendants, whose shares in the
Settlement Amount will be determined by a separate Settlement
Allocation Agreement among them. The allocation of shares as
between Dow and the United States is subject to adjustment
through a subsequent action for contribution and/or indemnity,

as provided in paragraphs 6 and 7 below, but resolution of that
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dispute will not affect the obligation to make payment
according to the Settlement Allocation Agreement of the
Settling Defendants at the time provided in this paragraph, and
that resolution will not in any way modify or prejudice the
rights of the Plaintiffs under this Agreement. The Settlement
Agreement will be paid jointly to the Plaintiffs by the’
Settling Defendants within ninety 90 days following the date on
which judicial approval of this settlement becomes final, as

provided in paragraph 11 below.

2. The payment of the Settlement Amount will be
payable to and delivered to Plaintiffs’ counsel, Sheppard, -
Mullin, Richter & Hampton, 333 South Hope Street, 48th Floor,
Los Angeles, California 90071. Tender of payment as provided
in this paragraph will satisfy the obligation for payment of
the Settling Defendants, who will have no responsibility to the
individual Plaintiffs for the allocation of the Settlement
Amount as between the Plaintiffs. All obligations incumbent
upon the parties under this Agreement will be fully enforceable

upon this tender.

3. Release and Reservation of Claims. 1In exchange
for, and as a condition to, payment of the Settlement Amount,
Plaintiffs Amcena and CCLA will give Shell, Dow and the United
States their release of the Surface Zone Contamination Claims
in the form attached to this Agreement as Appendix A. Amcena

and CCLA will execute dismissals with prejudice of any claims
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pending in the Action against the Settling Defendants, and in
the State Action concerning the Surface Zone Contamination
claims. Each party will bear its own costs. Concerning the
requirements of this Agreement, Amcena and CCLA are deemed to

act severally, not jointly.

4. As a condition for participation in the
Settlement Amount, Shell égrees to provide Dow and Dow agrees
to provide Shell, in the form attached to this Agreement as
Appendix B, their mutual and limited release of any claims for
contribution or indemnity with respect to the Action or the
Settlement Amount_paid under this settlement. In connection

with payment of the Settlement Amount and the exchange of

party claims and cross-claims raised against each other in the

Action.

5. As a condition for participation in the
Settlement Amount, Shell agrees to provide the United States
and the United States agrees to provide Shell, in the form
attached to this Agreement as Appendix C, their mutual and
limited releases of any claims for contribution or indemnity
with respect to the Action or the Settlement Amount paid under
this settlement. In connection with payment of the Settlement
Amount and the exchange of releases, Shell and the United
States will dismiss with prejudice the third party claims and

cross~claims raised agaihst each other in the Action.
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6. A dispute remains between the United States and
Dow as to their relative shares of the Settlement Amount.
While each will pay its respective share of the Settlement
Amount as specified above in order to facilitate this |
settlement, and each believes that the Settlement Amount is a
fair and reasonable amount to pay in order to resolve the
Surface Zone Contamination Claims, a dispute exists as to
whether Dow is entitled to be held harmless by the United
States under the terms of the operating agreement for the
former styrene plant or on the basis of equitable principles
relating to rights and obligations existing in connection with
that agreement. Each reserves the right as to the other to -
seek a reallocation and adjustment of its contribution to this
settlement at a later date. Therefore, as a condition for
participation in the Settlement Amount, Dow and the United
States have agreed to a dismissal without prejudice of Dow’s
cross-claim against the United States. The United States
agrees that this Agreement of Settlement does not'bar Dow from
pursuing an action against the United States at a later date
for contribution under Section 113 of CERCLA or under any other
available theory with respect to the amounts paid by Dow in
connection with this settlement. Conversely, Dow agrees that
this Agreement of Settlement does not bar the United States
from pursuing an action against Dow at a later date for
contribution under Section 113 of CERCLA or under any other
available theory with respect to the amounts paid by the United

States in connection with this settlement.
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7. Tolling Agreement. The reservation of rights
described in the previous paragraph will be subject to a
tolling agreement with respect to the applicable statute of
limitations. The United States agrees that the statute of
limitations with respect to the claims preserved by Dow will be
tolled and will not begin to run again until one year will have
passed following the date on which judgment will become final
in the action entitled Cadillac Fairview/California, Inc. v.
Dow Chemical Co., United States District Court for the Central
District of california Case No. 83-7996 MRP (Bx) and
83-8034 MRP (Bx), Consolidated. Conversely, Dow agrees that
the statute of limitations with respect to the claims preserved
by the United sStates will be tolled and will not begin to run
again until one year will have passed following the date on
which judgment will become final in the action entitled
Cadillac Fairview/California, Inc. v. Dow Chemical Co., United
States District Court for the Central District of California
Case No. 83-7996 MRP (Bx) and 83-8034 MRP (Bx), Consolidated.
The tolling period may be extended by further mutual agreement
of the United States and Dow without further apprbval of the

court or other parties in the Action.

8. The exclusion of Deep Zone Contamination claims
is not an admission that the Settling Defendants, or any of
them, are in any way responsible for Deep Zone Contamination on

the Property. The legal burdens of proof with respect to the
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source of that Contamination and the parties responsible will

remain as they were prior to this settlement..

9. If CCLA intends to conduct soil testing for the
purpose of attempting to establish the presence of Deep Zone
Contamination, it will provide the Settling Defendants with not
less than ten (10) days written notice. 1In the notice, CCLA
will identify the location and type of testing to be conducted,
and it will offer the Settling Defendants an opportunity to
obtain split samples, at Settling Defendants’ expense. Within
ten (10) days after receipt of the test results, CCLA will
provide the Settling Defendants, or the Settling Defendants -
will provide CCLA, as the case may be, with copies of those
results.

10. Until such time as the Deep Zone Contamination
claims are resolved, if CCLA intends to conduct any activities
involving the release or stdrage of chemicals on or in the
soil, including but not limited to the application or repair of
ésphalt, the spraying of insecticides or herbicides, or the
placement of underground tanks, it will preserve information as
to the location of the activity, the identification of the type
and voiﬁme of chemicals placed or to be released or stored, the
identity of any contractors involved in the work, and the
‘nature of any permits obtained, and it will otherwise adhere to

any and all applicable legal requirements.
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11, Judicial Approval and Protection Against
Contribution and Indemnity Claims of Non-Settling Defendants.

Many of the Defendants and third-party Defendants in the Action
have not contributed to this settlement. The Settling
Defendants are only willing to proceed with this settlement if
they will not be subject to further claims for contribution,
indemnity, remedial or removal expenses, costs of litigation or
otherwise in connection with the Action. This settlement is
conditioned upon the Settling Defendants receiving from the
court its approval of the settlement, including a declaration
that the settlement is fair, reasonable and consistent with the
purposes of CERCLA, and that all non-settling parties to the -
Action will therefore be barred from pursuing any action
against the Settling Defendants for contribution or indemnity
under the authority of Franklin v. Kaypro Corp., 884 F.2d 902
(9th cir. 1989), United States v. Western Processin Co.,

756 F. Supp. 1424 (W.D. Wa. 1990), and U.S. v. Montrose
Chemical Corporation of California, 793 F. Supp. 237 (C.D. cCal.
1992). Should any court fail to appréve this Agreemént and
provide the contribution and indemnity protection contemplated,
this Agreement will be null and void and no party will incur

any obligation whatsoever as a consequence of it.

12. Indemnification of Settling Defendants. As a

further condition of settlement, CCLA agrees to indemnify,
defend and hold harmless the Settling Defendants, their

shareholders, board of directors, officers, and employees,
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and successors of each of them, from and against any and all
claims, expenses, remedial and removal costs, assessments and

liability of every kind whatsoever arising out of:

12.1 Disposal by CCLA and/or its contractors of any
soils or other materials from the Property to another

site or facility for treatment or disposal; and

12.2 Contamination, if any, contained in materials

deposited on the Property by CCLA or its contractors.

12.3 Any Contamination contributed, concentrated or
dispersed on the Property by CCLA or its contractors
and any incremental cost of remediation resulting
from CCLA’s construction over soils in the Surface

Zone.

13. Each Plaintiff hereby warrants that no
assignment, conveyance or sale of any of its respective claims
(or any portion of them) has bee